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PREFACE. 


This Compilation is an attempt to place the 
Evidence Act in the hands of Legal Practitioners in 
a convenient and useful form. For this purpose, it 
has been furnished with a full Index, and to it has 
been appended, among other valuable papers, the 
recent Act relating to Oaths and Declarations. 
The Notes have been written to mark the changes 
effected by the new law, as also to show by reference 
to decisions how most of its principles have already 
been applied and extended by the Courts in this 
country to circumstances obtaining here. 

In order to assist University Students and Can¬ 
didates for the Pleadership Examinations, the Notes 
contain illustrations and explanations, taken from 
the best authorities on the subject of Judicial 
Evidence. 

17 th April, 1872. 


H. ft. E. 
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THE INDIAN EVIDENCE ACT. 


ACT So. I. OF 1872. 

Received the assent of the Governor-General on the 
1 5th of March, 1872. 



Whereas it is expedient to consolidate, define 
preamble. and amend the Law of Evi¬ 

dence ; It is hereby enacted as follows :— 

PART I. 

RELEVANCY OF FACTS. * 

Chapter 1.—Preliminary. 

T. This Act may be called “ The Indian Evi- 
short title. dence Act, 1872.” 

It extends to the whole of British India, and 
Exton< '- applies to all judicial proceed¬ 

ings in or before any Court, including Courts Mar¬ 
tial, but not to affidavits presented to any Court or 
Officer, nor to proceedings before an arbitrator, 

and it shall come into force on the first day of 

Commencement of Act. September, 1872. 

The term “ Court' is defined in Section 3 ; and though it includes 

all persons legally authorized to take evidence, it excludes all arbitra¬ 
tors. An arbitrator appointed under Chapter 6 of Act VIII of 185i), 
is therefore not it Court for the purposes of this Act, though authorized 
to take evidence. 

II- On and from that day the following laws 
Repeal of enactments, shall be repealed ;- 
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(].) All rules of evidence not contained in any 
Statute, Act or Regulation in force in any part of 
British India. 

(2.) All such rules, laws and regulations as 
have acquired the force of law under the twenty- 
fifth section of ‘The Indian Councils’ Act, 1861, 
in so far as they relate to any matter herein pro¬ 
vided for; and 

(3.) The enactments mentioned in the schedule 
hereto, to the extent specified in the third column of 
the said schedule. 

But nothing herein contained shall he deemed to 
affect any provision of any Statute, Act or Regula¬ 
tion in force in any part of British India and not 
hereby expressly repealed. 

III. In this Act the following words and expres- 

interpretation-ciause. sions are used in the following 
senses, unless a contrary intention appears from 
the context:— 

“ Court” includes all Judges and Magistrates, 

“Court.” and all persons, except arbitra¬ 

tors, legally authorised to take evidence. 

“Fact.” “Fact” means and includes— 

(1) any thing, state of things, or relation of 
things, capable of being perceived by the senses; 

(2) any mental condition, of which any person is 
conscious. 

Illustrations. 

(a.) That there are certain objects arranged in a certain 
order in a certain place, is a fact. 

(b.) That a man heard or saw something is a fact. 

(c.) That a man said certain words is a fact. 

(d.) That a man holds a certain opinion, has a certain inten¬ 
tion, acts in good faith, or fraudulently, or uses a particular 
word in a particular sense, or is or was at a specified time con¬ 
scious of a particular sensation, is a fact. 

(<?.) That a man has a certain reputation is a fact. 
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“Facts/'_“Facts jbave been divided by Jurists into (1) positive 

or affirmative, and negative ; (2) physical and psychological, and (3) 
events and states of things. With respect to the first a positive or 
affirmative or a negative fact is obviously, according as the case may be, 
one involving either an affirmation or negation in the way of proof of 
>nre issue to be tried.” “ A physical fact is that which manifests its 
self to the external senses; a psychological fact is that which exists 
in the mind . The shot of a musket which kills a man, is a physical fact, 
the intention of a man who fires it, is a psychological fact/' “In 
reference to the third classification, we may observe, that a fact may 
be either an event or a state of things, according as it happened through 
some special agency, or is the representation natural of a condition. 
Thus, th vfall of a tree, may be an event ; its existence , whether stand¬ 
ing or fallen, a state of things/’—Goodeve on Evidence, new edition, 
P . 17. 

One fact is said to be relevant to another when 

" Beieyant.” the one is connected with the 

other in any of the ways referred to in the provi¬ 
sions of this Act relating to the relevancy of facts. 

. Th ® e *Pr<»sion “Facts in 
issue means and includes— 

any fact, from which, either by itself or in con¬ 
nection with other facts, the existence, non-exist¬ 
ence, nature, or extent of any right, liability, or 
disability, asserted or deuied in any suit or proceed¬ 
ing, necessarily follows. 

Explanation. —Whenever, under the provisions 
of the law for the time being relating to Civil Pro¬ 
cedure, any Court records an issue of fact, the fact 
to be asserted or denied in the answer to such issue, 
is a fact in issue. 

Illustrations , 

A is accused of the murder of B. 

At his trial the following facts may be in issue :—• 

That A caused B’s death. 

That A intended to cause B’s death. 

That A had received grave and sudden provocation from B. 

That A at the time of doing the act which caused B’s death 
was, by reason of uusoundnesa of mind, incapable of 
knowing its nature. 

“ Facts in issue.” Under Act VIII of 1859, Section 139, the Court 
at the first heaving of a suit shall enquire, and ascertain upon what 
questions of law or of fact the parties are at issue, au<T shall record the 







“ Document” means any matter expressed w de- 
“ Document/* scribed upon any substance by 

means of letters, figures, or marks, or by more 
than one of those means, intended to be used, or 
which may be used for the purpose of recording that 
matter. 

Illustrations. 

A writing is a document. 

'Words printed, lithographed or photographed are documents. 
A map or plan is a document. 

An inscription ou a metal plate or stone is a document. 

A caricature is a document. 

“ Evidence/' “ Evidence” means and in¬ 

cludes—• 

(1) all statements which the Court permits or 
requires to be made before it by witnesses, in rela¬ 
tion to matters of fact under inquiry ; 

such statements are called oral evidence ; 

(2) all documents produced for the inspection of 
the Court; 

such documents are called documentary evi¬ 
dence. 

Explanation .-—A fact is said to be proved when, 
*< Proved.” after considering the matters be¬ 

fore it, the Court either believes it to exist, or 
considers its existence so probable that a prudent 
man ought, under the circumstances of the parti¬ 
cular case, to act upon the supposition that it exists. 

A fact is said to he disproved when, after consi- 
*• Disproved.” dering the matters before it, the 

Court either believes that it does not exist, or con¬ 
siders its non-existence so probable that a prudent 
man ought, under the circumstances of the par¬ 
ticular case, to act upon the supposition that it does 
not exist. 





A fact is said not to be proved when it is neither 
“Not proved, 0 proved nor disproved. 


IY. Whenever it is provided by this Act that 
“May presume." the Court may presume a fact, it 

may either regard such fact as proved, unless and 
until it is disproved, or may call for proof of it. 

’Whenever it is directed by this Act that the 
“ shall presume.” Court shall presume a fact, it 

shall regard such fact as proved, unless and until 
it is disproved. 

When one fact is declared by this Act to he eon- 
“conclusive proof.” elusive proof of another, the 

Court shall on proof of tlie one fact regard the 
other as proved, and shall not allow evidence to 
' given for the purpose of disproving it. 



Chapter II. —Of tiie Relevancy of Facts. 

V. Evidence may be given in any suit or pro- 

Evidem.'e w„ y bo given of Ceding of the existence or non- 
f«m. in ias ’ M a,ld relevant existence of every fact in issue 
and of such other facts as are hereinafter declared 
to he relevant, and of no others. 

Explanation .— This section shall not enable any 
person to give evidence of a fact which he is dis¬ 
entitled to prove by any provision of the law for 
the time being in force relating to Civil Procedure. 

Illustrations. 

(a.) A is tried for the murder of B by beating him with a 
club with the intention of causing his death. 

At A’s trial the following facts are in issue:— 

A’s heating B with the club; 

A’s causing B’s death by such beating; 

A’s intention to cause B’s death. 

( b •) A suitor does not bring with him and have in readiness 
for production, at the first hearing of the ease a bond on which he 





Ml Ntsr^ 


TIIF. INDIAN EVIDENCE ACT. 



relies. This section does not enable him to produce the bond 
or prove its contents at a subsequent stage of the proceedings, 
otherwise than in accordance with the conditions prescribed by 
the Code of Civil Procedure. 

A plaintiff will not be allowed to set up one case, and having proved 
another, to ask for issues to be raised to suit the proof, but when a plaint, 
and its proof necessarily lead to one or more particular issues, it is the 
the duty of the Court, if these issues do not come l>y surprise on the 
defendant, to raise such, issues, and to give the reliet thereon, to which 
tho plaintiff is entitled. — Obhoychurn Mullich vs. Woomeschunder 
Paul, 2 Hyde, 273. See also the as Criminal Procedure Code as to tho 
amendment and alteration of charges. 

VI. Facts which, though not in issue, are so con- 
iieiovancy of facts forming nected with a fact in issue as 

part of same transaction. form part Of tllG Same tl’ailS- 

action, are relevant, whether they occurred at the 
same time and place or at different times and places. 

Illustrations. 

(a.) A is accused of the murder of B by beating him. W d- 
ever was said or done by A or B or the bystanders at the at- 
ino-. or so shortly before or after it, as to form part the 

transaction, is a relevant tact. 

( i .) A is accused of waging war against _ the Q’ t by 
taking part in an armed insurrection, in which pr<!. .’tjr is 
destroyed, troops are attacked, and gaols are broken ope. The 
occurrence of these facts is relevant, as forming part of the 
general transaction, though A may not have been present at all 
of them. 

(a.) A sues B for a libel contained in a letter forming part of 
a correspondence. Letters betweeu the parties relating to tho 
subject out of which the libel arose, and forming part of the cor¬ 
respondence in which it is contained, are relevant facts, though 
they do not contain the libel itself. 

(d.) The question is, whether certain goods ordered from B 
were delivered to A. The goods were delivered to several in¬ 
termediate persons successively. Each delivery is a relevant 
fact. 

VII. Facts which are the occasion, cause, or 

Facts which are occasion, effect, immediate or otherwise, 
= or effect of facts In Qf facts> <* facts in isSUC, 

or which constitute the state of things under which 
they happened, or which afforded an opportunity 
for their occurrence or transaction, are relevant. 
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Illustrations . 

(a.) The question ia, whether A robbed B. 

The facts that, shortly before the robbery, B went to a fair 
with money in his possession, and that ho showed it, or men¬ 
tioned the fact that he had it, to third persons, are relevant. 

(5.) The question is, whether A murdered Bj 

Marks on the ground produced by a struggle at or near the 
place where the murder was committed, are relevant facts. 

(r.) The question is, whether A poisoned B. 

The state of B’s health before the symptoms ascribed to 
poison, and habits of B, known to A, which afforded an oppor¬ 
tunity for the administration of poison, are relevant facts. 

For instances of the want of connexion between the principal and 
evidentiary facts.—See Carter vs. Pryke , 1, Peake, 95 ; Spencely vs. Be 
Willot , 7 East, 110. In Hot liny ham vs. Head , 4, 0. Ib N. S., 388, 
which was an action for goods sold, the defence was that the sale was 
subject to a certain condition. It was held not competent to the defend¬ 
ant to prove that the plaintiff had made contracts with other persons 
subject to that condition, 

But acts unconnected with the act in question are receivable to 
prove intent. In an indictment for uttering a forged note, evidence 
is admissible to show that the accused has uttered similar forged notes. 
See ante Section 15. 

VIII. Any fact is relevant which shows or con- 

Motive, preparation, and stitftt# a motive or preparation 
subsequent conduct. for any fact in issue or relevant 

fact. 

The conduct of any party, or of any agent to any 
party, to any suit or proceeding in reference to such 
suit or proceeding, or in reference to any fact 
in issue therein or relevant thereto, and the con¬ 
duct of any person an offence against whom is 
the subject of any proceeding, is relevant, if such 
conduct influences or is influenced by any fact in 
issue or relevant fact, and whether it was previous 
or subsequent thereto. 

Explanation 1.—The word “ conduct” in this 
section does not include statements, unless those 
statements accompany and explain acts other than 
statements: hut this explanation is not to affect 
the relevancy of statements under any other section 
of this Act. 
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Explanation 2.—When the conduct of any per¬ 
son is relevant, any statement made to him or in 
his presence and hearing, which affects such con¬ 
duct, is relevant. 

Illustrations. 

(a.) A is tried for the murder of B. 

The facts that A murdered 0, that B knew that A had mur¬ 
dered C, and that B had tried to extort money from A by 
threatening to make his knowledge public, are relevant: 

( b .) A sues B upon a bond for the payment of money. B 
denies the making of the bond. 

The fact that, at the time when the bond was alleged to be 
made, B required money for a particular purpose, is relevant. 

( c .) A is tried for the murder of B by poison. 

The fact that, before the death of B, A procured poison 
similar to that which was administered to B, is relevant. 

(d.) The question is, whether a certain document is the will 
of A. 

The facts that, not long before the date of the alleged will, 
A made inquiry into matters to which the provisions of the 
alleged will relate, that he consulted vakils in reference to 
making the will, and that he caused drafts of other wills to be 
prepared, of which he did not approve, are relevant, 

(<?.) A is accused of a crime. 

The facts that, either before, or at the time of, or after the 
alleged crime, A provided evidence which would tend to give to 
the facts of the case an appearance favourable to himself, or 
that he destroyed or concealed evidence, or prevented the pre¬ 
sence or procured the absence of persons who might have been 
witnesses, or suborned persons to give false evidence respecting 
it, are relevant. 

(f.) The question is, whether A robbed B. 

The facts that, after B was robbed, C said in A’s presence— 
* the police are coming to look for the man who robbed B/—and 
that immediately afterwards A ran away, are relevant. 

({/.) The question is, whether A owes B rupees 10,000. 

The facts that A asked C to lend him money, and that I) said 
to C in A’s presence and hearing—‘ I advise you not to trust 
A, for he owes B 10,000 rupees,’—and that A went away with¬ 
out making any answer, are relevant facts. 

(A) The question is, whether A committed a crime. 

The fact that A absconded after receiving a letter warning 
him that inquiry was being made for the criminal, and the con¬ 
tents of the letter, are relevant. 

(?*.) A is accused of a crime. 
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The fact** that, after the commission of the alleged crime, he 
absconded, or was in possession of property or the proceeds of 
property acquired by the crime, or attempted to conceal things 
which were or might have been used in committing it, are 
relevant. 

(,/.) The question is, whether A was ravished. 

The facts that, shortly after the alleged rape, she made a com¬ 
plaint relating to the crime, the circumstances under which, 
and the terms in which, the complaint was made, are relevant. 

The fact that, without making a complaint, she said that she 
had been ravished js not relevant as conduct under this section, 
though it may be relevant 

as a dying declaration under Section 32, Clause (1), or 

as corroborative evidence under Section 157. 

(&) The question is, whether A was robbed. 

The fact that, soon after the alleged robbery, he made a com¬ 
plaint relating to the offence, the circumstances under which, 
and the terms in which, the complaint was made, are relevant. 

The fact that he said he had been robbed without making any 
complaint is not relevant as conduct under this section, though 
it may be relevant 

as a dying declaration under Section 32, Clause (1), or 

as corroborative evidence under Section 157. 

IX. Facts necessary to explain or introduce a 

Eactg necessary to explain fact in issue or relevant fact, or 

or introduce relevant facts. which support Or rebut an iufei’- 

ence suggested by a fact in issue or relevant fact, 
or which establish the identity of any thing or 
person, whose identity is relevant, or fix the time or 
place at which any fact in issue or relevant fact 
happened, or which show the relation of parties 
by whom any such fact was transacted, are re¬ 
levant in so far as they are necessary for that 
purpose. 

Illustrations. 

(a.) The question is, whether a given document is the will of 
A. 

The state of A’s property and of his family at the date of the 
alleged will may be relevant facts. 

(b.) A sues B for a libel imputing disgraceful conduct to A. 

B affirms that the matter alleged to be libellous is true. 

The position and relations of the parties at the time -when 


B 
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the libel was published may he relevant facts as introductory to 
the l'act3 in issue. 

The particulars of a dispute between A and B about a matter 
unconnected with the alleged libel are irrelevant, though the 
fact that there was a dispute may be relevant if it affected the 
relations between A and B. 

(c.) A is accused of a crime. 

The fact that, soon after the commission of the crime, A ab¬ 
sconded from his house, is relevant, under Section 8, as conduct 
subsequent to and affected by facts in issue. 

The fact that, at the time when he left home, he had sudden 
and urgent business at the place to which he went, is relevant 
as tending to explain the tact that ho left home suddenly. 

The details of the business on which he left are not relevant, 
except in so far as they are necessary to show that the business 
was sudden and urgent. 

(il.) A sues B for inducing C to break a contract of service 
made by him with A. C, ou leaving A’s service, says to A—‘ I am 
leaving you because B bas made mo a better oiler. Ibis state¬ 
ment is a relevant tact as explanatory ol C s conduct, which is 
relevant as a fact in issue. 

(e.) A, accused of theft, is seen to give the stolon property 
to B, who is seen to give it to A’s wife. B says as he delivers 
it—‘ A says you are to hide this. B’s statement is relevant as 
explanatory of a fact which is part of the transaction. 

(f) A is tried for a riot, and is proved to have marched at 
the head of a mob. The cries of the mob are relevant as expla¬ 
natory of the nature of the transaction. 

X. Where there is reasonable ground to believe 

Ti»in R s 8»ia or dono t-y that two or more persons have 
r m r» ttt de.ij„ n . refereuce t0 conspired together to commit an 
offence or an actionable wrong, any tiling said, 
done or written by any one of such persons in 
reference to their common intention, after the time 
when such intention was first entertained by any 
one of them, is a relevant fact as against each of 
the persons believed to be so conspiring, as well for 
the purpose of proving the existence of the con¬ 
spiracy as for the purpose of showing that any 
such person was a party to it. 

Illustration. 

(a.) Seasonable ground exists for believing that A bas joined 
in a conspiracy to wage war against the Queen. 
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The facts that B procured arms in Europe for the purpose 
of the conspiracy, C collected money in Calcutta for a like object, 
D persuaded persons to join the conspiracy in Bombay, E pub¬ 
lished writings advocating the object in view at Agra, and E 
transmitted from Delhi to G- at Cabul the money which C had 
collected at Calcutta, and the contents of a letter written by H 
giving an account of the conspiracy, are each relevant both to 
prove the existence of the conspiracy arid to prove A’s com¬ 
plicity in it, although he may have been ignorant of all of them, 
and although the persons by whom they were done were 
strangers to him, and although they may have taken place 
before he joined the conspiracy or after he left it. 

When facts not; otherwise XI. FflCtS HOt OtllCrWlSe rele¬ 
vant become relevant. y an f; are relevant- 

(1) if they are inconsistent with any fact in issue 
or relevant fact; 

(2) if by themselves or in connection with other 
facts they make the existence or non-existence of 
any fact in issue or relevant fact highly probable or 
improbable. 

Illustrations. 

(a.) The question is, whether A committed a crime at Cal¬ 
cutta on a certain day. 

The fact that on that day A was at Lahore is relevant. 

The fact that near the time when the crime was committed, A 
was at a distance from the place where it was committed, which 
would render it highly improbable, though not impossible, that 
he committed it, is relevant. 

(J.) The question is, whether A committed a crime. 

The circumstances are such that the crime must have been 
committed either by A, B, C or D. Every fact which shows 
that the crime could have been committed by no one else and 
that it was not committed by either B, C or D, is relevant. 

The character of a prosecutrix for chastity or the reverse, on a charge 
of rape, would be a relevant fact as tending to establish the probability 
or improbability of the charge. “ It is true, 0 says Mr. Norton, “ that u 
prostitute may be raped, but the probability of the charge ought to be 
very much weakened by showing that she had formerly been connected 
with the prisoner, with other men, or had walked the .streets, and the 
like. 0 — Nortons Law of Evidence, p. 307. —See Robins case Moo and 
E, 512. 

So under this section, a prisoner may call evidence as to his general 
character .—See Section 21, illustrations (d) and (e.) 
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XII. In suits in which damages are claimed, any 

in suits for damages, foots fact which will enable the Court 

tending to enable Court to de- . , , . ,, in 1 

tcrminoamount are relevant, to determine the amount oi dama¬ 
ges which ought to be awarded, is relevant. 

This section (as also Section 55 directly) lets in evidence of character, 
only as affecting the amount of damages in civil actions. Thus, in an 
action for libel, the excellence or otherwise of the plaintiff's character, 
previous to the defamation, is important as showing the amount of injury 
he has sustained, and the consequent compensation to which ho is 
entitled.—See Norton's Law of Evidence, 308. 

Under the Indian Divorce Act, No. IV of 1869, Section 34, a husband 
may claim damages from any person on the ground of his having 
committed adultery with his wife. As to the principle on which the 
Court will assess such damages.—See Kelly vs. Kelly and Saunders , 3 
Bengal Law Reports (0. 0.), 67. 

“ It has been much mooted," says Mr. Goodeve, “ whether in an action 
for defamation , and in mitigation of damages , evidence would be 
admissible showing that, at the time of the publication, the plaintiff 
laboured under a general suspicion of having been guilty of the act 
imputed to him. The more prevailing opinion however is, that it would 
be admirable.”—See Taylor on Evidence , vol. /, 364, 

XIII. “Where the question is as to the existence 

Facts relevant when right Of ally right OT CUStOm, tllC fol- 

or custom is in question. lowing facts a*© relevant:— 

(a.) Any transaction hy which the right or 
custom in question was created, claimed, modified, 
recognized, asserted or denied, or which was incon¬ 
sistent with its existence. 

(A) Particular instances in which the right or 
custom was claimed, recognized, or exercised, or in 
which its exercise was disputed, asserted or depart¬ 
ed from. 

Illustration . 

The question is, whether A has a right to a fishery. A deed 
conferring the fishery on A’s ancestors, a mortgage of the 
fishery by A’s father, a subsequent grant of the fishery by A’s 
father, irreeonciloable with the mortgage, particular instances 
in which A’s father exercised the right, or in which the exercise 
of the right was stopped by A’s neighbours, are relevant facts. 

XIV. Facts showing the existence of any state 

Facts showing existence of of mind, such as intention, know- 

of mind, or of body or , , n . , , . 

i>u<uiy reeling. ledge, good iaith, negligence. 







rashness, ill-will or good-will towards any particu¬ 
lar person, or showing the existence of any state of 
body or bodily feeling are relevant, when the 
existence of any such state of mind or body or 
bodily feeling, is in issue or relevant. 

JExplancition. —A. fact relevant as showing the 
existence of a relevant state of mind must show 
that it exists not generally but in reference to the 
particular matter in question. 

Illustrations. 

(a.) A. is accused of receiving stolen goods, knowing them to 
be stolen. It is proved that he was in possession of a parti¬ 
cular stolon article, 

The fact that at the same time he was in possession of many 
other stolen articles is relevant, as tending to show that he 
knew each and all of the articles of which lie was in possession 
to be stolen. 

(lj.) A is accused of fraudulently delivering to another per¬ 
son a piece of counterfeit coin which, at the time when he 
delivered it, he knew to be counterfeit. 

The fact that at the time of its delivery, A was possessed of a 
number of other pieces of counterfeit coin is relevant. 

(c.) A sues B for damage done by a dog of B’s, which B 
knew to be ferocious. 

The facts that the dog had previously bitten X, It and Z, and 
that they had made complaints to B, are relevaut. 

(cl.) The question is, whether A, the acceptor of a hill of ex¬ 
change, knew that the name of the payee was fictitious. 

The fact that A had accepted other bills drawn in the same 
manner before they could have been transmitted to him by the 
payee if the payee had been a real person, is relevant, as show¬ 
ing that A. knew that tine payee was a fictitious person. 

(e.) A is accused of defaming B by publishing an imputa¬ 
tion intended to harm the reputation of B. 

The fact of previous publications by A respecting B, showing 
ill-will on the part of A towards B,‘is relevant, as proving A’s 
intention to harm B’s reputation by the particular publication 
in question. 

The facts that there was no previous quarrel between A and 
B, and that A repeated the matter complained of as lie heard it, 
are relevant, as showing that A did not intend to harm the 
reputation of B. 

(/) A is sued by B for fraudulently representing to B that 





THE INDIAN EVIDENCE ACT. 


C was solvent, whereby B, being induced to trust 0, who was 
insolvent, suffered loss. 

The fact that, at the time when A represented C to be sol¬ 
vent, C was supposed to be solvent by his neighbours aud by 
persons dealing with him, is relevant, as showing that A made 
the representation in good faith. 

((/.) A is sued by B for the price of work done by B upon a 
house of which A is owner by the order of C, a contractor. 

A’s defence is that B’s contract was with G. 

The fact that A paid C lor the work in question is relevant, 
as proving that A did, in good faith, make over to C the manage¬ 
ment of the work in question, so that C was in a position to 
contract with B on C’s own account, and not as agent for A. 

(A.) A is accused of the dishonest misappropriation of pro¬ 
perty which he had found, and the question is whether, when 
he appropriated it, he believed in good faith that the real owner 
could not be found. 

The fact that public notice of the loss of the property 
had been given in the place where A was, is relevant, as showing 
that A did not in good faith believe that the real owner of the 
property could not be found. 

The fact that A knew or had reason to believe that the notice 
was given fraudulently by 0, who had heard of the loss of the 
property and wished to set up a false claim to it, is relevant, as 
showing that the fact that A knew of the notice did not dis¬ 
prove A’s good faith. 

(i.) A is charged with shooting at B with intent to kill him. 
In order to show A’s intent, the fact of A’s having previously 
shot at B may be proved. 

(j.) A is charged with sending threatening letters to B. 
Threatening letters previously sent by A to B may he proved as 
showing the intention of the letters. 

(Ic.) The question is, whether A has been guilty of cruelty 
towards B, his wife. 

Expressions of their feeling towards each other shortly before 
or after the alleged cruelty, are relevant facts 

(/.) The question is. whether A’s death was caused by poison. 

Statements made by A during his illness as to bis symptoms, 
are relevant facts. 

(m.) The question is, what was the state of A’s health at 
the time when an assurance on his life was effected. 

Statements made by A as to the state of his health at or near 
the time in question, are relevant facts. 

(n .) A sues B for negligence in providing him with a car¬ 
riage for hire not reasonably fit for use, whereby A was injured. 

The fact that B’s attention was drawn on other occasions to 
the defect of that particular carriage, is relevant. 
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The facts that other entries made by A in the same book are 
false, and that the false entry is in each case in favour of A, are 

relevant. . . 

(c.) A is accused of fraudulently delivering to B a counter¬ 
feit rupee. 

The question is, whether the delivery of the rupee was acci¬ 
dental. . 

The facts that soon before or soon after the delivery to B, A 
delivered counterfeit rupees to C, D and hi are relevant, as 
showing that the delivery to A was not accidental. 

See the cases of R. vs. Geerin, 18 Law Journal M. C. 115 ; R. vs. 
Long, 6 C-, and P. 179. 

XYI. When there is a question whether a 

•Existence of eon™ of particular act was done, the 
business when relevant. existence of any course of busi- 

ness according to which it naturally would have 
been done, is a relevant fact. 

Illustrations. 

(a.) The question is, whether a particular letter was des¬ 
patched. . 

The facts that it was the ordinary course of business tor all 
letters put in a certain place to be carried to the post, and that 
that particular letter was put in that place, are relevant. 

(b.) The question is, whether a particular letter reached A. 
The facts that it was posted in due course, and wa3 not returned 
through the Dead Letter Office, are relevant. 

Admissions. 

XVII. An admission is a statement, oral or 

Admissions defined. documentary, which suggests 
any inference as to any fact in issue or relevant 
fact, and which is made by any of the persons, and 
under the circumstances, hereinafter mentioned. 

XVIII. Statements made by a party to the pro- 

Admisaion— ceeding, or by an agent to any 

hisXS ytoproo6ed,ngor such party whom the Court 
regards, under the circumstances of the case, as 
expressly or impliedly authorized by him to make 
them, are admissions. 

Statements made by parties to suits suing or 
sued in a representative cliarac- 
character. ter are not admissions, unless 
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they were made while the party making them held 
that character. 


by party Interested in sub¬ 
ject-matter. 


Statements made by- 


(1) persons who have any proprietary or pecu¬ 
niary interest in the subject-matter of the proceed¬ 
ing, and who make the statement in their character 
of persons so interested, or 


by person from whom in- 
terest derived. 


(2) persons from whom the parties to the suit 
have derived their interest in the 
subject-matter of the suit, 

i are admissions if they are made during the con¬ 
tinuance of the interest of the persons making the 
Statements. 

The above definitions exclude a distinct class of evidence which in 
the English law, has been treated under the head of admissions. 
The above sections confine admissions to statements oral or docu¬ 
mentary, whereas, in the English law, acts and conduct under certain 
circumstances are also treated as admissions. Thus, “ any thing done 
by a party in a particular character , would be an admission as 
against himself of his holding the office and sustaining the character. 
Thus, the execution by the sheriff of a writ addressed to him would 
be an admission that the party putting it in execution w r as himself 
the sheriff.” — See Goodeve on Evidence , p. 499. 

But evidence of acts and conduct , especially in criminal cases, 
which in the English law are treated as admissions , may more properly 
be excluded from that head, and be placed under the class of evidence 
admitted by Section 11. Thus, the “ flight of the accused — his conceal¬ 
ment or disguise — attempted evidence of the means of discovery, (des¬ 
truction, for instance, of the means of discovery, of the weapons or 
other instruments of offence, or washing of clothes to efface their traces 
of blood)—diversion of enquiry,—putting as it is termed on a wrong 
scent,”—and the like, instead of being regarded as strictly admissions, 
are facts which, standing alone, only add to the probability of guilt and 
may come more properly under Section 11. 

In civil cases also evidence of acts and conduct are under the English 
law receivable as admissions. Thus, as Mr. Goodeve says, the case of a 
landlord putting in a distraint for subsequent rent, after a forfeiture 
under the lease, would bo an acknowledgment of the then subsistence of 
the tenancy. The payment by an executor of one legacy would, primd 
facie , be an admission that he had assets sufficient to discharge the whole. 
—See Goodeve on Evidence , p. 496. Facts such as these may also come 
under Section 11. 

See Chapter TUI, on Estoppel. 


0 
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Admissions by persons 
'whose position must bo 
proved as against party to 
suit. 


XIX. Statements made by persons whose posi¬ 
tion or liability it is necessary to 
prove as against any party to 
the suit, are admissions if such 

statements would be relevant as against such per¬ 
sons in relation to such position or liability in a 
suit brought by or against them, and if they are 
made whilst the person making them occupies 
such position or is subject to such liability. 

Illustration. 

A undertakes to collect rents for B. 

B sues A for not collecting rent due from C to B. 

A denies that rent was due from 0 to B. 

A’s statement by C that he owed B rent is an admission, and is 
a relevant fact as against A, if A denies that C did owe rent to B. 

XX. Statements made by persons to whom a 
Admissions by persons ex- party to the suit has expressly 

a to by party ^ ^ ~ - - 1 ~ J 


prcssly rel'errei 
to suit. 


referred for information in refer 
ence to a matter in dispute are admissions. 

Illustration. 

The question is, whether a horse sold by A to B is sound. 

A says to B ‘ Go and ask C, C knows all about it.’ C’s state¬ 
ment is an admission. 


Relevancy of admissions 
against or in behalf of per¬ 
sons concerned. 


XXI. Admissions are relevant and may he 
proved as against the person who 
makes them, or his representa¬ 
tive in interest; but they can not be proved by 
or on behalf of the person who makes them or by 
his representative in interest, except in the follow¬ 
ing cases:— 

(1.) An admission may he proved by or on be¬ 
half of the person making it when it is of such a 
nature that, if the person making it were dead, it 
would he relevant as between third persons under 
Section 32. 
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(2.) An admission may be proved by or on be¬ 
half of the person making it when it consists of a 
statement of the existence of any stato of mind or 
body relevant or in issue, made at or about the time 
when such state of mind or body existed, and is 
accompanied by conduct rendering its falsehood 
improbable. 

(3.) An admission may be proved by or on be¬ 
half of the person making it if it is relevant other¬ 
wise than as an admission. 

Illustrations. 

(a.) The question between A and B is, whether a certain 
deed is or is not forged. A affirms that it is genuine, B that it 
is forged. 

A may prove a statement by 13 that the deed is genuine, and 
B may prove a statement by A that the deed is forged, but A 
cannot prove a statement by himself that the deed is genuine, 
nor can B prove a statement by himself that the deed is forged. 

( b.) A, the captain of a ship, is tried for casting her away. 
Evidence is given to show that the ship was taken out of her 
proper course. 

A produces a book kept by him in the ordinary course of his 
business, showing observations alleged to have been taken by 
him from day to day, and indicating that the ship was not taken 
out of her proper course. A may prove these statements, because 
they would be admissible between third parties if he were dead 
under Section 32, Clause (2.) 

(c.) A is accused of a crime committed by him at Calcutta. 

He produces a letter written by himself and dated at Lahore 
on that day, and bearing the Lahore post mark of that day. 

The statement in the date of the letter is admissible, because 
if A were dead it would be admissible under Section 32, Clause (2.) 

(&) A is accused of receiving stolen goods knowing them to 
be stolen. 

He offers to prove that he refused to sell them below their 
value. 

A may prove these statements, though they are admissions, 
because they are explanatory of conduct influenced by facts in 
issue. 

(<?.) A is accused of fraudulently having in his possession 
counterfeit coin which he knew to be counterfeit. 

He otfors to prove that he asked a skilful person to examiue 
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the coin, as he doubted whether it was counterfeit or not, and 
that; that person did examine it and told him it was genuine. 

A may prove these facts for the reasons stated in the last 
preceding illustration. 


XXII. Oral admissions as to the contents of a 

When oral admissions as document are not relevant, un- 

j At /I AAiim q ' 


to contents of documents 
are relevant. 


less and until the party propos¬ 


ing to prove them shows that he is entitled to give 
secondary evidence of the contents of such docu¬ 
ment under the rules hereinafter contained, or 
unless the genuineness of a document produced is 
in question. 

XXIII. In civil cases, no admission is relevant 
Admissions in civil eases if it is made either upon an ex- 


■when relevant. 


press condition that evidence of 


it is not to be given, or under circumstances from 
which the Court can infer that the parties agreed 
together that evidence of it should not be given. 

j Explanation .—Nothing in this section shall be 
taken to exempt any barrister, pleader, attorney 
or vakil from giving evidence of any matter of 
which he may he compelled to give evidence under 
Section 126. 

XXIV. A confession made by an accused person 
confession caused by in. jg irrelevant in a criminal pro- 

aucetneut, threat or promise _ * 


ceeding if the making of the con¬ 


fession appears to the Court to have been caused by 
any inducement, threat or promise, having refer¬ 
ence to the charge against the accused person, pro¬ 
ceeding from a person in authority and sufficient, 
in the opinion of the Court, to give the accused per¬ 
son grounds, which would appear to him reasonable, 
for supposing that by making it he would gain any 
advantage or avoid any evil of a temporal nature in 
reference to the proceedings against him. 

Under Section 202 of the Criminal Procedure Code (Act XXV of 1861), 
it is in the discretion of tli6 Magistrate from time to time, at any stage of 
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the inquiry to examine the accused person and to put such question to 
him us he may consider necessary. Section 203 runs thus—“No influence, 
hy means of any promise or threat or otherwise, shall be used to the 
accused person to induce him to disclose or withhold any matter within 
his knowledge; but if the accused person shall, of his own accord, pro¬ 
pose to confess the commission hy him of the offence of which he is 
accuseu, the Magistrate shall require him to give an account of the facts 
and circumstances in detail, and shall examine him thereupon in the 
same manner as a witness.” So in the caseof Queen vs. Ramdhun Singh, 
.Paltoo Singh and, others, 1 Suth. W. R. 24, (Cr. It.), it appeared that 
the prosecutor, Mr. Rait, who was also an honorary Magistrate in the 
district, told the prisioner that, if they confessed to the Magistrate they 
'll.oula get off. The High Court considered the case apart from 
the confessions, and expressed an opinion that the prosecutor acted 
without due discretion in holding out promises to the prisoners. 

Mr. Prinsep, in his edition of the Criminal Procedure Code, mentions 
a case tried in the High Court in its original criminal jurisdiction, where 
Phear, J., in the trial ot a European British subject, refused to admit 
as evidence his answers to interrogations put to him by a Magistrate 
and Justice of the Peace in the mofussil, during his preliminary inquiry, 
on the ground that it did not appear that the prisoners had been duly 
warned before examination.—See note to See. 201, Crim. Pro. Code, by 
H. T. Prinsep. But see R. vs. Nobodeep Gosami, 1 Bong. Law Rep. 
{0. C.), p. IS. 

“The examination should not bo recorded until a complaint 
has been made. A criminal trial cannot properly be commenced 
by such examination [High Court Circular, 627. 1863]; but an admission 
of crime, fairly made and after due warning, is not itiadmissable, because 
at the time no formal accusation had been made against the party 
making it.”—See Queen vs. Ramchunder Chunder, 4 Suth. W. R. 10 
(Cr. It.) 

The following is the form of warning (after the evidence has been taken) 
prescribed by the English Statute XI. and XII., Viet. C. 42, S. 18 

“ Having heard the evidence, do you wish to say anything in answer 
to the chargeP You are not obliged to say anything, unless you desire 
to do so, but whatever you do say, will be taken down in writing and 
may be given in evidence against you upon your trial.” 

,A. th 5,. Cas l °I (iueen vs - ^oidnath Singh, Meliir Khan, and Meed 
Majit Ah, 2 Suth. W. R., 29 (Or. A.), it was held that a deputy 
Magistrate should notact as Magistrate in a case in which he is himself 
prosecutor,.ard take confessions of prisoners before himself. 

The admissions of prisoners in their own statements before the Magis¬ 
trate, ought to be given in evidence at the trial under Section 366 of the 
Criminal Procedure Code.—See Queen vs. J 3 hug wan Dosadh and 
Muden Dosadh, —4 Suth. W. R., 18, (Cr. It.) To give weight to 
conlessions of prisoners, recorded under Section 149 of the Code of Crimi¬ 
nal Procedure, there should be a judicial record of the special circum¬ 
stances under which such confessions were received by the Magistrate, 
showing in whose custody the prisoners were, and how far-they were quite 
free agents.— Queen vs. Kodia Zahar and others,—5 Suth. W. R., 
6, (Cr. It.) The whole and not a part of the prisoner’s confession 
must be taken in order to his convicton. In the case of Queen vs. 
Chokoo Ekan and another,— 5 Suth. W. R., 70, (Cr. U.) Norman, 
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said. 


The 


*/., agreeing in his judgment with Campbell , J.„ 
prisoner, Chookoo, said, in answer to the question, whether he was guilty 
of receiving stolen property knowing it to be stolen.— 4 No, I know 
nothing whether the property is stolen or not/ My son, Mahabee Ivhan, 
brought the rice, the ladles, hinge, the pumpkin, the kataree, and the two 
brazen plates to my house; I told him to put the things down/ 
Now, if it had been proved as a fact, which it was not in this case, that 
immediately before the property had been brought to the prisoner’s house, 
it had been stolen from the prosecutor, and if it should appear from the 
nature of his son’s position and circumstances, that Chokoo Khan must 
have known that the articles so brought could not have been come by 
honestly, he might have been convicted on such evidence. But as the 
assistant Magistrate relies on the confession of the prisoners, he must 
take the whole and not reject any part of it." 

A voluntary and genuine confession is legal and sufficient proof of 

tmUt._ Queen vs. Jhnrree and another , 6 Suth. W. R., 41, (Or. K.) See 

also Queen vs. JBysdyo Noshys ,—8 Suth. W. R., 29, (Cr. R.) iho de¬ 
position of the Police officer to whom the confession is said to be made, 
outfit to be taken before the admission can at all be used against the 
prisoner.*"’ - ' -Queen vs. Hishoo J\fa?ijee f 9 Suth. W. R«, 16, (Or. &•) 

XXV. No confession made to a Police officer 

Confession made to a Po- shall be used as evidence against 

«ridea®r r ” ot be uaPd * s a person accused of any offence. 

This section corresponds with Section 148 of the Criminal Procedure 
Code (Act XXV of 1861).—See Queen vs. Bushmo Anent, 3 Suth. 
AV. 11., 21, (CV. B.) 

XXVI. No confession made by any person whilst 
he is in the custody of a Police 
officer, unless it be made in the 
immediate presence of a Magis¬ 
trate, shall he proved as against such person. 

This section corresponds with Section 149 of the Criminal Procedure 
Code (Act XXV of 1861). To give, weight to confessions made under 
this section there should be a judicial record of special circumstances 
under which they were received by the Magistrate, showing in whose 
custody tho prisoners were, and how far they were quite hoe agents.— 
Queen vs. Kodai Khan and others, 5 Suth. W. It., 6, (Cr. it.) 

XXVII. Provided that, when any fact is deposed 
to as discovered in consequence 
of information received from a 
person accused of any offence, in 
Police officer, so much of such 
information, whether it amounts to a confession or 
not, as relates distinctly to the fact thereby dis¬ 
covered, may be proved. 


Confession made by ac¬ 
cused while in custody of 
Police not to be used as evi¬ 
dence. 


So much of statement or 
confession made by accused 
as relates to fact thereby 
discovered, may be proved. 

the custody of a 
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This section corresponds with Section 150 of the Criminal l rocedure Code 
(Act XXV of 1861.) The High Court have held that where a Police 
officer acts improperly and illegally in offering any inducement to any 
accused person to make any disclosure or confession, no 'part oj his 
'evidence as to the discovery of facts inconsequence ot such confession 
is legally admissable.~See Queen vs. Dhurum DuttOjahand two others, 

8 Suth. W. R., 13, (Or, B) See also case of Bislioo Manjee , 9 Suth. 
W R. 16, (Or. B.) where it was held, moreover, that the deposition of the 
Police officer should he taken before the confession can at all be used against 
the prisoner under Section 150, Code of Criminal Procedure. 

XXVIII. If such a confession as is referred to in 
, Section 24 is made after the im- 

Confession made after re- . 

moval of impression caused rmeSSKm CilUSOd DV ailV SUCll 1U- 
by inducement, threat or V>K - A J « . - 

ptom^e, relevant. ducement, threat, or promise has, 

in the opinion of the Court, been fully removed, it 
is relevant. 

A confession before a Magistrate though afterwards retracted before 
the Sessions Court, is evidence against the party making it under Section 
S66 of the Code of Criminal Procedure.~See Queen vs. Mussummai 
Jema, 8 Suth. W. R„ 40, ( Cr . E.) 

XXIX. If such a confession is otherwise rele- 
Coofession otherwise re,e- vant, it does not become irrelevant 

b^aase merely because it was made under 

re °y. &c - a promise of secrecy, or in con¬ 

sequence of a deception practised on the accused 
person for the purpose of obtaining it, or when ho 
was drunk, or because it was made in answer to 
questions which he need not have answered, whatever 
may have been the form of those questions, or be¬ 
cause he was not warned that he was not bound to 
make such confession, and that evidence of it might 
he given against him. 

XXX. When more persons than one are being 
consideration of proved tried jointly for the same offence, 

making it and^others jointly aud a confession made by one of 

under trial for aume ottenoe. suctl perSOHS affecting bittlSelf 

and some other of such persons is proved, the Court 
mny take into consideration such confession as 
against such other person as well as against the 
person who makes such confession. 






Illustrations . 


(a.) A and B arc jointly tried for tlie murder of 0. It is 
p roved that A said, — “Band I murdered 0.” r Tha Court may 
/ , consider the effect of this confession as agaii*at B. 

(b.) A is on his trial for the murder of C. 'there is evidence 
4 to show that C was murdered by A and B, and that _B said,— 

“A and I murdered C.” 

This statement may not he taken into consideration by the 
Court against A, as B is not being jointly tried. 

' A prisoner may be convicted on his own uncorroborated admission. 
Qutten vs. Runjeet Sontal , 6 Suth. W. It., 73 ( Cr . 22.) 

Under Section 132, a witness is bound to answer criminating ques- 
turns, but bis admissions cannot bo proved agairfst him in any criminal 
proceeding, except in a prosecution for perjury. The confession of an 
accused person is only evidence against himself. Queen vs. Rally Churn 
Lohar , 6 Suth, W. It., 84, (Cr. 22.) An admission by A and B that the 
crime charged against them was committed by C and D, and that what¬ 
ever share they had in it, was under compulsion is not a confession on 
which any person ought to be convicted.— Qu&en vs. Kisto Mundul, 
7 Suth. W. R., 8, ( Cr . JK.) See Queer* x s. Bussiruddi and others , 8 Suth. 
W. R., 35, (Cr. 22.) 

.''XXXI. Admissions are not conclusive proof of 

"^Admissions not conclusive the matters admitted, but they 
proof, but moy estop. may operate as estoppels under 

the provisions hereinafter contained. 

Statements by persons who cannot be called as 

- ' WITNESSES. 

XXXII. Statements, written or verbal, of re- 
casesin which statement levant facts made by a person 
who r t v d^/« cannot 8 he* who is dead, or who cannot be 
found, &c., is relevant. -found, or who has become in¬ 
capable of giving evidence, or whose attendance 
cannot be procured without an amount of delay or 
expense which, under the circumstances of the case, 
appears to the Court unreasonable, are themselves 
relevant facts in‘the following cases:— 

(1.) When the statement is made by a person, 

When it relates to cause of as to the cause of his death, or 

. dealh - as to aiiy of the circumstances 

of the transaction which resulted in his death, in 
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cases in which the cause of that person’s death 
comes into question. 

Such statements are relevant whether the person 
who made tliem was or was not, at the time when 
they were made, under expectation of death, and 
whatever may ho the nature ol the proceeding in 
which the cause of his death comes into question. 

This clause differs from the repealed Section 371 of the Criminal 
Procedure Code, (Act XXV of 1861), where it was enacted that the 
declaration of a deceased person, whether it be made in the presence ot 
the accused person or not, may be given in evidence, it the deceased 
person at the time of making such declaration believed himself to he jn 
danger of approaching death, although he entertained at the time ot 
making it, hopes of recovery. By Act VIII ot 1869 (amending the 
Criminal Procedure Code.)—“The declaration of a deceased person, 
whether it be reduced to writing or not, and whether it be made m the 
presence of the accused person or not, may be given in evidence it the 
deceased person at the time ot making such declaration believed hunselt 
to he in danger of approaching death, although he entertained at tho 
time of making it, hopes of recovery. ~~ , 

The d\ r ing declaration of a deceased should form part of the Sessions 
Record . — Queen vs. Soy umber Singh and Soroop Bagdi, 9 Suth. YY • R-, 
(Cr. It.) The dying declaration of a person it duly attested is admis- 
sable as evidence although not taken in the presenco °f the prisoner.—- 
Case of Wittoo Wallnd Bappoo, 13th April, 1841, S. 1. A., Report 
141 .—s ee Norton’s Law of Evidence, 87. “ Declarations are adtmssablo 
in English law, only where the death of the declarant in a criminal case, 
is the 'subject of the inquiry, and where the circumstances ot the death 
arc those of his dying declaration. The above clause ot Section 32 does 
not correspond with the English law on this subject (see Illustration (a).) 
The decision of the High Court in the case of It. vs Busorupun 
Mookerjee, 6 Suth. W. R., 75, (Cr. II.,) where it was held that the dying 
declaration of a deceased person is admissable in evidence, on a charge 
of rape, is in accordance with the principle laid down in the above 
clause. 

When the statement was made by such 
„ i. person ia tte ordinary course of 


( 2 .) 


business. business, and in particular when 

it consists of any entry or memorandum made 
by him in hooks kept in the ordinary course of 
business, or in the discharge of professional duty ; 
or of an acknowledgment written or signed by 
him of the receipt of money, goods, securities or 
property of any kind j or of a document used in 

5591 
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or 
Quaker; 


commerce written or signed by him, or of the date 
of a letter or other document usually dated, written 
or signed by him. 

“ For tie authorities on this subject,—see the note in 1 Smith’s Leading 
Cases, 277., 5th Ed., to the case of Price vs. The Pari of Torring- 
ton (reported 1 Salk, 285; 2 Ld. Eaym. 873; Holt, 300).”—See Best 
on Evidence , 629. 

(3.) When tbe statement is against the pecuni- 
against intereat of ary or proprietary interest of the 
person making it, or when, if 
true, it would expose him or would have exposed 
him to a criminal prosecution or to a suit for 
damages. 

The interest xnust be actual, and “the declaration palpably against 
interest.”—See the case of R. vs. Inhabitants of Worth , 4 Q. B«, 132. 

In the Sussex Peerage Case (11 House of Lords Cases, p. 112), it was 
decided that no other than a pecuniary or proprietary interest can make 
a declaration admissable. Sec the cases of Baddow vs. Parry 3 3 
Taunt, 303; lligham vs. Ridgway , ID, East 116 ; Poe vs. Robson , 15, 
East 32; }h\iin vs, Preece, 11 M.’and W., 773. 

(4.) When the statement gives the opinion of 

or gives opinion «b to jm!>- any such person, as to the exist- 

ho right or custom or mat- * n 1 . . .. 

tors of general interest; eUCe 01 iU\J pUDllC Hgilt 01' CUS- 

tom or matter of public or general interest, of the 
existence of which, if it existed, he would have 
been likely to be aware, and wlien such, statement 
was made before any controversy as to such right, 
custom or matter had arisen. 

(5.) When the statement relates to the existence 

or relates to existence of ct any relationship between per— 
relationship; sons as to whose relationship the 

person making the statement had special means of 
knowledge, and when the statement was made be¬ 
fore the question in dispute was raised. 

(6.) When the statement relates to the exist- 

dris made m wiii or deed cnee of any relationship bet ween 
oi-deceased person; persons deceased, and is made 

in any will or deed relating to the affairs of the 
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family to which any such deceased person belong¬ 
ed, or in any family pedigree, or upon any tomb¬ 
stone, family portrait or other thing on which such 
statements arc usually made, and when such state¬ 
ment was made before the question in dispute was 
raised. 


( 7 .) 

or relates to 


When the statement is contained in any 
transaction deed, will or other document 
Clausa (a); m Nation u, re i a tes to any such trans¬ 

action as is mentioned in Section 18, Clause / aj. 

(8.) When the statement was made by a num- 
-J&. ber of persons, and expressed 

sons, and expresses feelings f * 1 * —^— ~ 

relevant to matter in ques¬ 
tion. 


question. 


feelings or impressions on their 
part relevant to the matter in 


Illustrations. 


(a.) The question is, whether A was murdered by B ; or 
A dies of injuries received in a transaction in the course of 
which she was ravished. The question is, whether she w r as 
ravished by B : or ■■ 

The question is, whether A was killed by B under such cir¬ 
cumstances that a suit would lie against B by A’s widow. 

Statements made by A as to the cause of his or her death 
referring respectively to the murder, the rape, and the actionable 
wrong under consideration, are relevant facts. 

(/;.) The question is as to the date of A’s birth. 

An entry in the diary of a deceased surgeon, regularly koji$ 
in the courso of business, stating that, on a given day, 1m attend¬ 
ed A’s mother and delivered her of a son, is a relevant fact. 

(c.) The question is, whether A was iu Calcutta on a given 
day. _ . _ > 

A statement in the diary of a deceased solicitor, regularly 
kept in the course of business that, on a given day, the solicitor 
attended A at a place mentioned in Calcutta for the purpose of 
conferring with him upon specified business, is a relevant fact. 

(d.) The question is, whether a ship sailed from Bombay 
harbour on a given day. 

A letter written by a deceased member of a merchant’s firm 
by which she was chartered, to their correspondents iu London 
to whom the cargo was consigned, stating that the ship sailed on 
a given day from Bombay harbour, is a relevant fact. 
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(e.) TI 10 question is, whether rent was paid to A for certain 
land. 

A letter from A’s deceased agent to A saying that he had 
received the rent on A’s account aud held it at A’s orders, is a 
relevant fact. 

(/.) The question is, whether A and B were legally married. 

The statement of a deceased clergyman that he married them 
under such circumstances that the celebration would be a crime, 
is relevant. 

(f/.) The question is, whether A, a person who cannot .be 
found, wrote a letter on a certain day. The fact that a letter 
written by him is dated on that day, is relevant. 

(/;.) The question is, what was the cause of the wreck of a 
ship. 

A protest made by the captain, whose attendance cannot be 
procured, is a relevant fact. 

( i .) The question is, whether a given road is a public way. 

A statement by A, a deceased headman of the village, that the 
road was public, is a relevant fact. 

(j .) The question is, what was the price of grain on a certain 
day in a particular market. A statement of the price made by 
a deceased banya in the ordinary course of liis businoss, is a 
relevant fact. 

(k.) The question is, whether A, who is dead, was the father 
of B. 

A statement by A that B was his son, is a relevant fact. 

(/.) The question is, what was the date of the birth of A. 

A letter from A’s deceased father to a friend announcing 
the birth of A on a given day, is a relevant fact. 

(m.) The question is, whether, and when, A and B were 
married. 

An entry in a memorandum book by C, the deceased father 
of B, of his daughter's marriage with A at a given date, is a 
relevant fact. 

(n.) A sues B for a libel expressed in a painted caricature 
exposed in a shop window. The question is as to the similarity 
of the caricature and its libellous character. The remarks of a 
crowd of spectators on these points may be proved. 

XXXIII. Evidence given by a witness in a judi- 
uvidence in»former judi- cial proceeding, or before any per- 

eial proceeding when role- ., i 

vant. son authorised by law to take it, 

is relevant for the purpose of proving in a subse¬ 
quent judicial proceeding, or in a later stage of the 
same judicial proceeding, the truth of the facts which 
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it states when. the witness is dead or cannot be 
found, or is incapable of giving evidence, or is kept 
out of the way by the adverse party, or if his pre¬ 
sence cannot be obtained without an amount of 
delay or expense which, under the circumstances of 
the case, the Court considers unreasonable : 

Provided 

that the proceeding was between the same parties 
or their representatives in interest; 

that the adverse party in the first proceeding had 
the right and opportunity to cross-examine; 

that the questions in issue w'ere substantially the 
same in the first as in the second proceeding. 

Explanation .—A criminal trial or enquiry shall 
he deemed to be a proceeding between tlie prosecut¬ 
or and the accused within the meaning of this sec¬ 
tion ; 

Under Sections 368, 369, 370 and 371, of the Criminal Procedure 
Code (Act XXV of 1861), the depositions and statements of the following 
persons are receivable in evidence—a civil surgeon, a medical witness, 
also a witness who is dead, an absent witness, and a report or statement 
of tho chemical examiner to Government. 

In the case of the death or absence by collusion, or incapacity of a 
witness, the Court will require evidence of the fact before admitting the 
deposition. In the case of Henson vs. Olive , 2 Strange, 920, the Court 
declined to act on the supposition of death, though tlie deposition was 
fifty years old. So it was held in the case of Kalinath JB/ioomek and 
others vs. Mur doora Choiodhrain , (26th December, 1849, Sadder D. A* 
Decis. Bengal, p. 486) that depositions of witnesses cannot bereceived 
in evidence, without first ascertaining' whether the witnesses are still living, 
and could give evidence. 

A voluntary affidavit or a written statement under Act VIII of 
1859, would not be admissible as a deposition. Before any deposition 
is admitted, the existence of the former proceedings must bo proved. So 
a deposition taken under a commission caqnot he taken in evidence 
without the commission, being put in and proved. When a deposition 
is reeieved in evidence under Section 369 of the Criminal Procedure 
Code at a trial before the Sessions Judge, there ought to be on the 
record distinct proof of the existence of such a state of things as makes 
the deposition legal evidence— Queen vs. Bheelcun Doss , 7 8uth. W. It., 
114, (Or. JRJ) But a copy of a deposition of a person who is alive, it filed 
in the Lower Court and not objected- to there , may be used as evidence 
in the Appellate Court. —JFukeerodeen Jilfa homed, Ahsun Choivdhry 
vs. Kureem Bulcsh Chowdhry , 5 Suth. W. R., 43, ( Civ. JR.) 
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Entries in books of ac 
count when relevant. 


Statements made under special circumstances. 

XXXIV. Entries in books of account, regularly 
kept in the course of business, are 
relevant whenever they refer to a 
matter into which the Court has to inquire, but such 
statements shall not alone be sufficient evidence to 
charge any person with liability. 

Illustration , 

. 

A sues B for Es. 1,000 and shows entries in his account books 
showiu" B to be indebted to him to this amount Iho entries 
are relevant, but are not sufficient without other evidence to 
prove the debt. 

See the rase of Eai Sritishen Bui, Huri Bai, 5 Moore’s I. A. 432. 
The Privy Council reversed a decision treating a banker’s books as 
sufficient evidence, instead of merely corroborative of a claim But in the 
case of Dtoarka Boss vs. Baboo Jankee Boss, 6 Moore’s I. A. 88, the 
defendant’s admissions as to the account, rendered it sufficient and conclu¬ 
sive. 

XXXV. An entry in any public or other official 

.... , book, register, or record, stating a 

Entry in public record, UV/V1V > ° , 


made in performance of duty 
enjoined’by law when rele¬ 
vant. 


fact in issue or relevant fact and 
made by a public servant in. the 
discharge of his official duty, or by any other person 
in performance of a duty specially enjoined by the 
law of the country in which such book, register, or 
record is kept, is itself a relevant fact. 

Entries iu registers of births, deaths, and marriages, may be proved 
by certified copies of the original register.— See Section 76. Act X of 
1841, Section 22, prescribes the course to bo pursued with reference to 
ship’s registers. See also the Beg nitration Act (VilJ. of 18/1.) 

XXXVI. Statements of facts in issue or relevant 
m„„. , ta . whm facts, made in published maps or 
v»nt. charts generally offered lor public 

sale, or in maps or plans made under the authority 
of Government, as to matters usually represented or 
stated in such maps, charts or plans, are themselves 
relevant facts. , , .. . 1 





THE INDIAN. EVIDENCE ACT, 


31 



See as to ih&cJcbvst maps, the case of Union Moiee Lall vs. liauee, 
the wife of Maharajah 1ihoop Singh ,—8 Sutli. W. It., 61, (Civ. it.) 
Certified copies of Survey measurement-Ckittas, field-books and maps, 
are adniissuble in evidence .—Gopeenath Singh vs. A.niind JHoyee 
Delia, —8, Suth. W. R. 1G7, (Civ. £.) 

XXXYII. When the Court has to fprm an opini- 

Hint .mint „ «. fact «f »T1 (18 to the *30*1** Of WJ f»5t 

pnMie imturc contained in 0 p a -pril»lic nature, any statement 

any Act or Notification ot i _ . •' . , 

(aovernment when relovaut. q£ made 1H a KQOltfti COntaillCCi 

in any Act of Parliament or any Act of the Gover¬ 
nor-General of India in Council, or of the Governors 
in Council of Madras or Bombay, or of the Lieute¬ 
nant-Governor in Council of Bengal, or in a notifica¬ 
tion of the Government appearing in the Gazette 
of India , or in the Gazette of any local Govern¬ 
ment, or in any printed paper purporting to be the 
London Gazette or the Government Gazette of any 
colony or possession of the Queen, is a relevant 
fact. 

The Government Gazette containing an advertisement of sale, and 
A printed paper issued from the Master’s office, and purporting' to be 
the conditions, arc admissable as evidence of the actual conditions of 
• sale.— Jotendromohiin Tagore vs. Ranee Brtjosopndery , Suth. W.il. 
1864, 50, (Civ./12.) Seethe Insolvent £ct (XI and XII Viet. C. 21) 
Sec. 82, as to advertisements and notices in the London Gazette . 

XXXVIII. When the Court has to form an 

Statements iu law boohs, opinion as to a law of any coun¬ 
try, any statement of such law contained in a hook 
purporting to be printed or published under the 
authority of the Government of such country and 
to contain any such law, and any report of a ruling 
of the Courts of such country contained in a hook 
purporting to be a report of such rulings, is relevant. 

How MUCH OF A STATEMENT IS TO BE PROVED. 

. XXXIX. When any statement of which evi- 

i • •_ r _ l 


"What evidence to be given 
when statement forms part 
of a conversation, document, 
book, or series of letters or 
papers. 


dence is given forms part of a 
longer statement, or of a con¬ 
versation or part of an isolated 
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document, or is contained in a document which 
forms part of a book, or of a connected series of 
letters or papers, evidence shall be given of so 
much and no more of the statement, conversation, 
document, book, or series of letters or papers as the 
Court considers necessary in that particular case to 
the full understanding of the naturl and effect of 
the statement, and of the circumstances under 
which it was made. 

Judgments of Courts of Justice when relevant. 

XL. The existence of any judgment, order or 

Previous judgment, reie- decree which by law prevents any 
trial. Court from taking cognizance ot 

a suit or holding a trial, is a revelant fact when tlio 
question is whether such Court ought to take cog¬ 
nizance of such suit, or to hold such trial. 

Under Act VIII of 1859, Section 2, Ci vil Courts shall not tako cog¬ 
nizance of any suit brought on a cause of action, which, shall have 
been heard, and determined by a Court of competent jurisdiction, in 
a former suit, between the same parties or between parties under 
whom they claim. A Collector’s judgment as to the genuineness of a 
pottah is not an estoppel in a Civil Court in an action for ejectment 
on account of trepass .—Aradhun Dey vs. Golam Hosmn ,—8, Suth. 

It., 487, (Civ. Ji.) The dismissal of a suit for declaration of a plain¬ 
tiff's right to reoeivo rent from a tenant of a portion of an estate is 
not an estoppel in a suit to establish his general right as proprietor.— 
j Kisken Dhun Nundee vs. Bhookto Polly ,—9 Suth. W. R. 461, C. U. 

As to what is required to prove judgments and decrees of Civil 
Courts.—See Sections 74, 75 and 76, and also Act VIII of 1859. 

Under the* Criminal Procedure Code (Act XXV of 1861) Section 55, 
a person who has once been tried and. acquitted of an offence, shall not 
be liable to be tried again for the same offence, but a mere discharge 
under Section 225 or Section 250 would not amount to an acquittal.—See 
the caso of Skoodun Mundid ,—5 Suth. W* R., 58, (Or. It.) 

XLI. A final judgment, order or decree of a 

judgmentsmprobate, &o,, competent Court, in the exercise 
jurisdiction. 0 f probate, matrimonial, admiral¬ 

ty or insolvency jurisdiction, which confers upon 
or takes away from any person any legal character, 
or which declares any person to he entitled to a,ny 
such character, or to be entitled to any specific 
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thing, not as against any specified person but 
absolutely, is relevant when the existence of any 
sucli legal character, or the title of any such per-, 
son to any such thing, is relevant. 

Such judgment, order or decree is conclusive 
proof 

that any legal character which it confers accrued 
at the time when such judgment, order or decree 
came into operation; 

that any legal character to which it declares any 
such person to be entitled, accrued to that person at 
the time when such judgment declares it to have 
accrued to that person ; 

that any legal character which it takes away 
from any sucli person ceased at the time from which 
such judgment declared that it had ceased or should 
cease; 

and that any thing to which it declares any per¬ 
son to be so entitled was the property of that per¬ 
son at the time from which such judgment declares 
that it had been or should be his property. 

See Goodeve on Evidence as to judgments in rem , and tbe cases 
cited.— Radlia Churn vs. Kanylail , —7 Sutii, W. R., 339, (Civ. JR.) ; 
Gungaihnv Roy vs. Woomasoondery Dossee , 2 Indian Jurist (N. S.) 
120 .' 


XLII. Judgments, orders or decrees, other than 

Jaugments, order or decree tllOSe mentioned 1U Section 41, 
between third parties when . . n. , , 1 , » 

irrelevant and when not. are relevant it they relate to 
matters of a public nature relevant to the enquiry ; 
but such judgments, orders or decrees are not con¬ 
clusive proof of that which they state. 

Illustration . 

A sues B for trespass on his land. B alleges the existence 
of a public right of way over the land, which A denies. 

The existence of a decree in favour ol the defendant, in a 
suit by A against C for a'trespass on the same land, in which 
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C alleged the existence of tho same right of way, is relevant, 
but it is not conclusive proof that the right of way exists. 

XLITI. Judgments, orders or decrees, other 


What judgments, &c., not 
relevant. 


than those mentioned in Sec¬ 
tions 40, 41 and 42, are irrele¬ 
vant, unless the existence of such judgment, order 
or decree is a fact in issue, or is relevant under 
some other provision of this Act. 

Illustrations. 

(a.) A and B separately sue C for a libel which reflects upon 
each of them. C in each case says, that the matter alleged 
to be libellous is true, and the circumstances are such that it 
is probably true in each case, or in neither. 

A obtains a decree against C for damages on tho ground that 
C failed to make out bis justification. The fact is irrelevant 
as between B and 0. 

(J>.) A prosecutes B for adultery with 0, A’s wife. 

B denies that C is A’s wife, but the Court convicts B of 
adultery. 

Afterwards, C is prosecuted for bigamy in. marrying B 
during A’s lifetime. C says that she never was B’s wife. 

The judgment against 13 is irrelevant as against 0. 

A prosecutes B for stealing a cow from him. B is 
convicted. 

A, afterwards, sues C for the cow, which B had sold to him 
before his conviction. As between A and C, the judgment 
against B is irrelevant. 

(d.y A has obtained a decree for tho possession of land against 
B. 6, B’s son, murders A in consequence. 

The existence of the judgment is relevant, as showing 
motive for a crime. 


XLIV. Any party to a suit or other proceeding 
Fraud, collusion and in- may show that any judgment, 
proved. order or decree which is relevant 

under Sections 40, 41 or 42, and which has been 
proved by the adverse party, was delivered by a 
Court not competent to deliver it, or was obtained 
by fraud or collusion. 

It may be shown that the alleged judgment never had any oxistenco 
or was void ctb initio . For instance, that it is a forgery, or the Court 
pronouncing, it had no jurisdiction. Thus, letters of administration 
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are conclusive evidence, so long as they are not revoked by the Eccle¬ 
siastical Court granting them. If they were improperly granted, tho 
best course would be to apply to the Court which granted them, to 
.revoke them. Suppose, however, that the Ecclesiastical Court had grant¬ 
ed letters of administration to the estate of a man supposed to be dead, 
but really alive; here the Ecclesiastical Court would have acted in a 
matter over which it had no jurisdiction as it can only grant adminis¬ 
tration to the effects of a dead, not a living man. Hero then proof that 
the supposed deceased was really alive, would be received by the Civil 
Court.”—See the case of Allen vs. D'undas, E. Term, Iiep. 129, referred 
to in Norton's Law of Evidence , p. 240. 

Opinions of third persons when relevant. 

XLV. When the Court has to form an opinion 

Opinions of experts. upon a point of foreign law, or 

of science or art, or as to identity of handwriting, 
the opinions upon that point of persons specially 
skilled in such foreign law, science or art, are re¬ 
levant facts. 

Such persons are called experts. 

Illustrations . 

(a.) The question is, whether the death of A was caused 
by poison. 

The opinions of experts as to the symptoms produced by tho 
poison by which A is supposed to have died, are relevant. 

(6.) The question is, whether A, at the time of doing a 
certain act, was, by reason of unsoundness of mind, incapable of 
knowing the nature of the act, or that he was doing what was 
either wrong or contrary to law. 

The opinion of experts upon the question whether the symp¬ 
toms exhibited by A commonly show unsoundness of mind, 
and whether such unsoundness of mind usually renders persons 
incapable of knowing the nature of the acts which they do, or of 
knowing that what they do is either wrong or contrary to law, 
are relevant. 

(c.) The question is, whether a certain document was writ¬ 
ten by A. Another document is produced which is proved or 
admitted to have been written by A. 

The opinions of experts on the question whether the two 
documents were written by the same person or by different per¬ 
sons, are relevant. 

In a suit for arrears of rent for 1273 at an enhanced rate, plaintiff 
relied upon an agreement, said to have been executed by defendant in 
that year. The assistant Collector found that the agreement had not 
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Facts bearing upon opi 
uions of experts. 


been executed by the defendant. In appeal, the Judge called an expert 
who proved that the signatures of the attesting witnesses were not 
all genuine, and the decision of the assistant Collector was affirmed. 
In this case, it was held by the High Court that the Judge was wrong 
in calling for, and acting upon the evidence of the expert. —Bindessur• 
ree Dutt Singh vs. JDoma Singh ,—9 Suth. W. R., 88, (.Civ. E.) 
See as to evidence of experts on a comparision of handwriting the 
cases of Doe vs. Suckermore , 5 A, and E. 703; Griffits vs. lyory A, and 
E, 322 ; Young vs. Honner, 2 M, and R, 536 ; Kagleton vs. Kingston , 8 
Vesey., 476. See also the construction put on Section 48-of Act II of 
1855 by the High Court in the case of Queen vs. Amunoollah Moot - 
lahy —6, Suth. W. R. 5, (O. 11.) See also Section 73. 

XLVI. Tacts not otherwise relevant are re¬ 
levant if they support or are in¬ 
consistent with the opinipns of 
experts, when such opinions are relevant. 

Illustrations . 

(i a .) The question is, whether A was poisoned by a certain 
poison. 

The fact that other persons who were poisoned by that poison, 
exhibited certain symptoms which experts affirm or deny to bo 
the symptoms of that poison, is relevant. 

(J.) The question is, whether an obstruction to a harbour 
is caused by a certain sea wall. 

The fact that other harbours similarly situated in other 
respects, but where there were no such sea walls, began to be 
obstructed at about the same time, is relevant. 

XLVII. When the Court has to form an opinion 

opinion aa to handwriting, as to the persons by whom any 
document was written or signed, the opinion of any 
person acquainted with the handwriting of the per¬ 
son by whom it is supposed to be written or signed 
that it was or was not written or signed by that 
person, is a relevant fact. 

• Explanation. —A person is said to be acquainted 
with the handwriting of another person when he 
has seen that person write, or when lie has received 
documents purporting to be written by that person 
in answer to documents written by himself or 
under his authority and addressed to that person, 
or when, in the ordinary course of business, docu- 





37 


THE INDIAN EVIDENCE ACT. 


ments purporting to be written by that person have 
been habitually submitted to him. 

Illustration . 

The question is, whether a given letter is in the handwriting 
of A, a merchant in London. 

B is a merchant in Calcutta, who has written letters addressed 
to A and received letters purporting to be written by him. C is 
B’s clerk, whose duty it was to examine and file B’s correspond¬ 
ence D is B’s broker, td whom B habitually submitted the 
letters purporting to be written by A for the purpose of advis¬ 
ing with him thereon. . . 

The opinions of B, C and D on the question whether the 
letter is m the handwriting of A are relevant, though neither 
B, 0 or 1) ever saw A write. 

See Section 73 which allows evidence, on a comparison of handwriting. 
In the case of Doe vs. Suckermore (5 A, and E, p. 730.) Mr. Justice 
Patterson thus describes the circumstances under which a knowledge of 
handwriting will he acknowledged by Courts of law.—“The knowledge 
of handwriting may be acquired either by seeing the party write, in 
which case it will be stronger or weaker according to the number of times 
and the periods, and other circumstances under which the witness has 
seen the party ; but it will be sufficient knowledge to admit the evidence 
of the witness (however little weight may be attached to it in such cases) 
even if he has seen him write but once, and then merely signing his 
surname; or the knowledge may have been acquired by the witness bav¬ 
in^ seen letters or other documents professing to be the handwriting 
of° the party, and having afterwards communicated personally with the 
party upon the contents of those letters and documents, or having other¬ 
wise^ acted upon them by written answers, producing further correspond¬ 
ence or acquiescence by the party in some matter to which they relate, 
or by the witness transacting with the party some business to which they 
relate, or by any other mode of communication between the party and the 
witness 

‘‘ The admission of the evidence/’ says Mr. Goodeve , l( has been ex¬ 
tended even to the case of a marksman. This, however, ns an authority, 
must be acted on with great caution. Ordinarily one mark would scarce¬ 
ly bo distinguished from another, and there should bo something 
special to identify. In one case where the evidence was received, before 
Tindal, Chief Justice, the witness stated that he had frequently wit¬ 
nessed*^' mark; and he pointed out some peculiarity in it, yet, it was 
not without some hesitation that its veception was permitted .”—George 
vs. Suvi'eyi Moody and MLaUcnti^ jy. 516. 

XLVIII. When the Court has to form an opi- 
opinion as to existence of jiion as to the existence ot any 
general custom or right, the 
opinions, as to the existence of such custom or right, 










of persons who would he likely to know of its exist¬ 


ence if it existed, are relevant. 

Explanation. —The expression * general custom or 
right’ includes customs or rights common to any 
considerable class of persons. 



of this section. 


.. . i _i_ tTift limits of a village or town, a 



the usages and tenets of any body of men or 
family, 

the constitution and government of any religious 
or charitable foundation, or 

the meaning of words or terms used in particular 
districts or by particular classes of people, 

the opinions of persons having special means of 
knowledge thereon, are relevant facts. 

L. When the Court has to form an opinion 


as to the relationship of one 
person to another, the opinion 

1 , . V • i_ - V 


Opinion on relationship 
when relevant. 


expressed by conduct as to the existence of such 
relationship of any person who, as a member of the 
family or otherwise, has special means of know¬ 
ledge* on the subject, is a relevant fact: 1 rovided 

that such opinion shall not be sufficient to prove a 
marriage in proceedings under the Indian Divorce 
Act, or in prosecutions under Sections 491, 4 Jo, 
497 or 498 of the Indian Penal Code. 
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Illustrations. 

(a.) The question is, whether A and B were married. 

The fact that they were usually received and treated by 
their friends as husband and wife, is relevant. 

( b .) The question is, whether A was the legitimate son of 
B. The fact that A was always treated as such by members ot 
the family, is relevant. 


LI. 


Whenever the opinion of any living person 
is relevant, the grounds on 
which such opinion is based are 

also relevant. 


Grounds of opinion when 
relerant. 


Illustration. 

An expert may give an account of experiments performed by 
him for the purpose of forming his opinion. 

Character when relevant. 

LII. In civil cases, the fact that the character 

In civil cases, character to of any person concerned is such 

prove conduct imputed irre* . " A , , , , 

levant. as to render probable or impro- 

bable any conduct imputed to him, is irrelevant, 
except in so far as such character appears from 
facts otherwise relevant. 

In criminal cases,previous iiXII. In Criminal prOCGClT -- 

good character relevant. ings, the fact that the person 
accused is of a good character, is relevant. 

LIY. In criminal proceedings, the fact that the 
previous conviction in cri- accused person lias been pre- 
rrovtus'tad^chuvah^ex- viously convicted of any offence 
cept m reply. j s re levant; but the fact that he 

has a bad character is irrelevant, unless evidence 
has been given that he has a good character, in 
which case it becomes relevant. 

Explanation .—This section does not apply to 
cases in which the bad character of any person is 
itself' a. fact in issue. 

The English law does not permit evidence of previous convictions, 
except to determine the measure of punishment. And so it was held 
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by the High Court that records of previous convictions should not he 
put in, until, the close of the trial, as they can only be used after convic¬ 
tion.— Queen vs. Shiboo Mundle, 3, Suth. W. R. 38, (Cr. R.) See also 
Queen vs. Thakoordass Chootur , 12 Ibid, 7, ( Cr. R.) 

In the case of Queen vs. Phoolchand and others , 8 Suth. W R., 
11, (Cr. R.), a witness was permitted by the Sessions Judge, to speak 
not only of the bad character of the accused, but of his relations. 
u Pholeel,” says the witness, “is a budmash , and was released only last 
month from jail. His brother is in jail Kashi, and his nephew is also 
now released from prison. Sheosnrren's father was in prison also for 
theft The other four (not before the Court) were also in jail. They 
are all ludjats and jail-birds.” The High Court in referring to this 
part of the evidence say, that “ nothing can be move irregular or unfair 
to the prisoners, than the admission of such evidence as this”.—See 
also the case of Queen vs. Gopal Thakoor , 6 Suth. W. It, 27, (Cr. R.) 

LV. In civil cases, the fact that the character 
Character as affects of any person is such as to affect 
dainages - the amount of damages which 

he ought to receive, is relevant. 

Explanation. —In Sections 52, 53, 54 and 55, the 
word * character’ includes both reputation and dis¬ 
position ; hut evidence may be given only of gene¬ 
ral reputation and general disposition, and not of 
particular acts by which reputation or disposition 
were shown. 

“In certain civil cases/' says Goodeve, u character may be urged, 
and evidence given of it on a question of damages, either in increase or 
diminution , as for example, on a petition by a husband for dainages on 
account of adultery committed with his wife, (20 and 21 Viet., C. 85,. S. 
33; Kct IV of 1869. Secs. 34 and 7); or in an action by a father for the 
seduction of his daughter, the previous character for chastity of the 
jvife or daughter ; or the antecedent infidelity, cruelty, or other miscon¬ 
duct of the husband. In the case, however, of female unchastity, the 
evidence must be prior to the act of misconduct, since the demoraliza¬ 
tion itself may have conducted to the subsequent misconduct.” “ In 
aggravation of damages, the evidence can only be gone into to rebut 
the effect of the like evidence set upon the other side”. — Goodeve on 
Evidence, p. 325. 

Evidence of general good character is admissable, but such evidence 
cannot out weigh conclusive proof of a specific crime. Witnesses speak¬ 
ing to character may be cross-examined as to their knowledge of the 
good character of the accused: and here, negative evidence, such as 
that the witness'*' “ never heard anything against the character of the 
person” of whose character he came to speak, is admissable— li. vs. 
Itowton , 10 Cox., Cr- Ca. 33, 34. 
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PART II 

ON PROOF. 

Chapter III.—Facts wbtch need not be proved. 


No evidence required of 
relevant fact judicially 
noticed. 

need be proved. 

Facts of which Court must 
take judicial notice. 


LVI. No fact of which the 
Court will take judicial notice 

LVII. The Court shall take 
judicial notice of the following 

faets:— 

(1.) All laws or rules having the force of law 
now or heretofore in force or hereafter to be in 
force in any part of British India : 

(2.) All public Acts passed or hereafter to he 
passed by Parliament, and all local and personal 
Acts directed by Parliament to he judicially 
noticed : 

(3.) Articles of War for Her Majesty’s Army 
or Navy: 

(4.) The course of proceeding of Parliament and 
of the Councils for the purposes of making Laws 
and Regulations established under the Indian Coun¬ 
cils’ Act, or any other law for the .time being relat¬ 
ing thereto. 

Explanation .—The word * Parliament’ in Clauses 
(2) and (4) includes :— 

3. The Parliament of the United Kingdom of 
Great Britain and Ireland; 

2. The Parliament of Great Britain; 

3. The Parliament of England; 

4. The Parliament of Scotland, and 

5. The Parliament of Ireland. 

(5.) The accession and the sign manual of the 
Sovereign for the time being of the United King¬ 
dom of Great Britain and Ireland ; 


i 
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(6.) All seals of which English Courts 
take judicial notice. The seals of all the Courts 
of British India, and of all Courts out of British 
India, established by the authority of the Governor- 
General or any local Government in Council: the 
seals of Courts of Admiralty and Maritime Juris¬ 
diction and of Notaries public, and all seals which 
any person is authorized to use by any Act of 
Parliament or other Act or Regulation having the 
force of law in British India : 

(7.) The accession to office names, titles, func¬ 
tions, and signatures of the persons filling for the 
time being any public office in any part of British 
India, if the fact of their appointment to such 
office is noticed in the Gazette of India, or in the 
official Gazette of any local Government: 

(8.) The existence, title, and national flag of 
every State or Sovereign recognized by the British 
Crown: 

(9.) The divisions of time, the geographical 
divisions of the world and public festivals, fasts 
and holidays notified in the official Gazette : 

(10.) The territories under the dominion of 
the British Crown: 

(11.) The commencement, continuance, and 
termination of hostilities between the British 
Crown and any other State or body of persons : 

(12.) The names of the members and officers of 
the Court, and of their deputies and subordinate 
officers and assistants, and also of all officers acting 
in execution of its process, and of all advocates, 
attornies, proctors, vakils, pleaders and other 
persons authorized by law to appear or act before it : 

(13.) The rule of the road. 
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In air these cases, and also ori all matters of 
public history, literature, science or art, the Court 
may resort for its aid to appropriate books or 
documents of reference. 

If the Court is called upon by any person to 
take judicial notice of any fact, it may refuse to do 
so, unless and until such person produces any such 
book or document as it may consider necessary to 
enable' it to do so. 

LVIII, No fact need be proved in any proceed¬ 
ing which the parties thereto or 

Facts admitted. . , i * L , 

their agents agree to admit at 
the hearing, or which before the hearing, they 
agree to admit by any writing under their hands, or 
which by any rule of pleading in force at the time 
they are deemed to have admitted by their plead¬ 
ings : Provided that the Court may, in its direction, 
require the facts admitted to be proved otherwise 
than by such admissions* 

“ Every allegation ” says Professor Greenleaf, “ passed over without 
denial, was considered as admitted by the opposite party, and thus the 
controversy finally turned upon the question, and that alone, which 
was involved in the issue. This method was found so highly beneficial, 
that it was retained after the pleadings were conducted in writing, and 
it still constitutes one of the cardinal doctrines of the law of pleading.” 
But under the system of procedure in this country, if a defendant fails 
to dispute or contest a point, he cannot thereby be said to admit it.— 
JBhoobnn Chunder Shome vs. llamdyal Skamunio ,—14 Suth. W.R., 55, 
(Civ. J?.) The doctrine of admission by non-traverse, is not applicable 
to written statements filed under Act X of 1859. The law, (Section 59 .of 
the Act) requires that the points of law and fact upon which the parties 
are at issue must be ascertained by examining them or their'agents,—• 
{Shadoo Singh vs. Kamanooghra hall, —9 Suth. W. R-, 83, (Civ. R:) 

The admissions of agents are generally good and binding on principals. 
But in the case of a native purda-nasheen lady, it was held that ad¬ 
missions contained in statements filed in a Court of Justice in her name , 
does not necessarily prove that they were made by her. And if she 
impugns them, it lies on the ppposite $ide to prove that they emanated 
from her, or from some one duly authorized by bet to make them.— 
Asmidoonnisa Bebee vs. Alla Ifafiz, —8 Suth. W. R., 468, (Civ. M.) It 
is true that when an admission is relied on by a party to a suit as 
against Iris opponent, he must take the whole ot the admission.. But 
this rule does not apply to pleadings. The statements of a party in his 
plaint, cun be made use of by the opposite party., as far as they assist 






his case, whereas those statements to which he objects, must bo 
proved .—Brojo JSajlcissore vs. Bishonautk Butt, —Subh. W. 11., 1864, 
304., (Civ. It). 


Chapter IV. — Of oral Evidence. 

LIX. All facts, except the contents of doou- 
Proof or rads by oral eri- ments, may be proved by oral evi- 
denco ' dence. 

LX. Oral evidence must, in all cases, what- 

Oral evidence mast be direct. eVei’, 1)C dil’CCt \ That is tO Say - 

If it refers to a fact which could be seen, it must 
be the evidence of a witness who says lie saw it; 

If it refers to a fact which could be heard, it 
must be the evidence of a witness who says he 
heard it; 

If it refers to a fact which could be perceived by 
any other sense or in any other manner, it must be 
the evidence of a witness who says he perceived it 
by that sense or in that manner ; 

If it refers to an opinion or to the grounds on 
which that opinion is held, it must be the evidence 
of the person who holds that opinion on those 
grounds: 

Provided that the opinions of experts expressed 
in any treatise commonly offered for sale, and the 
grounds on which such opinions are held, may be 
proved by the production of such treatises if the 
author is dead or cannot be found, or has become 
incapable of giving evidence, or cannot be called 
as a witness without an amount of delay or expense 
which the Court regards as unreasonable : 

Provided, also, that, if oral evidence refers to the 
existence or condition of any material thing other 
than a document, the Court may, if it thinks fit, 
require the production of such material thing for 
its inspection. 
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Chapter V.—Oj? documentary evidence. 

LXL The contents of documents may be proved 

Proof of contents of itoou- either by primary or by seeond- 
*““**• ary evidence. 

LXII. Primary evidence means the document 

Primary evidenoo. itself produced for tile illSpCC- 

tion of the Court. 

Explanation 1.—Where a document is executed 
in several parts, each part is primary evidence of 
the document. 

Where a document is executed in counterpart, 
each counterpart being executed by one or some 
of the parties only, each counterpart is primary 
evidence as against the parties executing it. 

Explanation 2.—Where a number of documents 
are all made by one uniform process, as in the case 
of printing, lithography, or photography, each is 
primary evidence of the contents of the rest; but 
where they are all copies of a common original, 
they are not primary evidence of the contents of 
the original. 

Illustration. 

A person is shown to have been in possession of!-a. number of 
placards, ail printed at one time from one original. Any one of 
the placards is primary evidence of the contents of any other, 
but no one of them is primary evidence of the contents of. the 
original. ' ' \ ' 

LXIII. Secondary evidence 
means and includes :— 

(1.) Certified copies given under the provisions 
hereinafter contained ; 

(2.) Copies made from the original by mechani¬ 
cal processes which in themselves insure the accu¬ 
racy of the copy, and copies compared with such 
copies; 


Secondary evidence. 
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(3.) Copies made from or compared with tho 
original; 

(4.) Counterparts of documents as against the 
parties who did not execute them; 

(5.) Oral accounts of the contents of a docu¬ 
ment given by some person who lias himself seen 
it. 

Illustrations , 

(a.) A photograph of an original is secondary evidence of 
its contents, though the two have not been compared, if it is 
proved that the thing photographed was the original. 

(&.) A copy compared with a copy of a letter made by a 
copying machine is secondary evidence of the contents of the 
letter, If it is shown that tho copy made by the copying machine 
was made from tho original. 

(c.) A copy transcribed from a copy, but afterwards compared 
with the original, is secondary evidence; hut the copy not so 
compared is not. secondary evidence of tho original, although 
the copy from which it was transcribed was compared with the 

° ri (d.) al Neither an oral account of a copy compared with the 
original, nor an oral account of a photograph or machine-copy 
of the original, is secondary evidence of the original. 

LXIV. Documents must be proved by primary 
. , . . . evidence except in the cases 

Proof of documents by I. 

primary evidence. hereinafter mentioned. 

LXY. Secondary evidence may be given of the 
existence, condition or contents 
of a document in the following 
cases:— 

(a.) When the original is shown or appears to he 
in the possession or power of the person against 
whom the document is sought to be proved, or of 
any person out of reach of or not subject to the 
process of the Court, or of auy person legally 
bound to produce it, and when, after the notice 
mentioned in Section 66, such person does not pro¬ 
duce it; 


Cases in which secondary 
evidence relating to docu¬ 
ments may bo given. 
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(b.) When the existence, condition or contents 
of the original have been proved to be admitted in 
writing by the person against whom it is proved 
or by bis representative in interest; 

u Having once declined to produce when formally called upon at the 
trial to do so, he could not shut out the secondary evidence by afterwards 
changing his mind, and on production of the original, call for proof by 
evidence of the attesting witness, neither after such refusal would he be 
permitted to put the document into the hands of his opponent’s witnesses 
for the purpose of cross-examination, or produce it as part of his own 
case/ 1 —See Goodeve on Evidence, p. 343. 

(c.) When the original lias been destroyed or 
lost, or when the party offering evidence of its 
contents cannot, for any other reason not arising 
from his own default or neglect, produce it in rea¬ 
sonable time ; 

“ Proved destruction would be an obvious ground for the admission of 
the secondary evidence, as would loss ; and throwing aside as useless 
would be presumptive evidence of destruction ; but there must be proof 
of the circumstances. A curious illustration of this is furnished by a 
case which occurred in the Madras Presidency, and went on appeal from 
the Sudder Dewany Adawlut, to the Privy Council. An action was 
brought on a bond, the execution of which was denied by the defendant. 
The plaintiff in rejoinder alleged the bond to have been destroyed or 
partially so, by rats; and under the Madras Regulation XVII of 1802, 
put in as evidence a registered copy of the bond producing at the same 
time what he represented to be the fragments. He, however, called no 
witnesses to prove the fragments to have formed part of the original 
bond. The Madras Court admitted the copy as evidence, and found for 
the plaintiff. The Privy Council, however, held the secondary evidence 
of the copy improperly received and reversed the judgment. The 
material evidence observed the then Vice Chancellor Knight Bruce, was 
the bond itself; failing that, evidence should have been given of its 
destruction.”— Goodeve on Evidence , p. 342. 

In the case of a lost document sufficient proof must be given of its 
loss, and of a proper search having been made for it. See on this point* 
Gattcroole vs. Miall , 15 M., and W. 319.; R. vs. East Earleigh , 6 D., 
and Ryl. 147; Rickards vs. Lewis , 15, Jur. 512; R . vs. Braintree, 1 
E., and E. 51; Quitter vs, Jorfs, 14., C. B., N. S., 747. 

Where an original document is not said to be lost or destroyed, the 
proper foundation is not laid for the admission of secondary evidence, if* 
the party interested in its production appears after diligent efforts, to 
Lave had difficulty in producing it the Court ought to give him more 
time, or givo his opponent notice to produce the document, if it is under 
the latter’s control.— Wuzeer Ali vs. Kalee Coomar Chuckcrbutty, 11 
Suth. W. R., 228, {%. X.) 
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(d.) "When the original is of such a nature as 
not to he easily moveable. 

“Thus, it may bo an inscription on a rock, or on a wall, monument, or 
grave stone,—marks on a tree—or a proclamation in a foreign country, 
or the like. To require the production of the original would, iu such 
cases, be a negation of the proof altogether. Iu the case of a document, 
it must however be shown that it is not, inftxct , vctnoveuble ,* or practi¬ 
cal! v so. Thus, where a notice was merely suspended to the wall of an 
office by a nail, it was considered necessary to produce the original itself, 
and secondary .evidence was not allowed.”— O-oodeve on Evidence, 
p. 349, citing Jones vs. Io,rleton , 9 M., and W. 675. 

(e.) When the original is a public document 
within the meaning of Section. 74 

(f.) W T hen the original is a document of which 
a certified copy is permitted by this Act, or by any 
other law in force in British India, to be given in 
evidence. 

(g.) When the originals consist of numerous 
accounts or other documents which cannot con¬ 
veniently he examined in Court, and the fact to be 
proved is the general result of the whole collection. 

In cases (a), (c) and (d), any secondary evidence 
of the contents of the document is admissible. 

In case (b) the written admission is admissible. 

In case (e) or (f ) a certified copy of the docu¬ 
ment, hut no other kind of secondary evidence, is 
admissible. 

In case (g), evidence may be given as to the 
general result of the documents by any person 
who has examined them, and who is skilled in the 
examination of such documents. 

LXYI. Secondary evidence of the contents of 
„ , „„„ the documents-referred to in Sec- 

dace. fion 65, Clause (a) shall not bo 

given unless the party proposing to give such second¬ 
ary evidence has previously given to the party in 
whose possession or power the document is, such notice 
to produce it as is prescribed by law ; and if no 






notice is prescribed by law, then such notice as the 
Court considers reasonable under the circumstances 
of the case: 


Provided that such notice shall not he required 
in order to render secondary evidence admissible 
in any of the following cases, or in any other case 
in which the Court thinks lit to dispense with it:— 

(1.) When the document to he proved is itself 
a notice; 

(2.) When from the nature of the case, the 
adverse party must know that he will be required 
to produce it; 

(3.) When it appears or is proved that the 
adverse party has obtained possession of the original 
by fraud or force ; 

(4.) When the adverse party or his agent has 
the original in Court; 

(5.) When the adverse party or his agent has 
admitted the loss of the document; 

(6.) When the person in possession of the 
document is out of reach of, or not subject to, the 
process of the Court. 

See Act VIII of 1859, Section 107 as to notice to produce, and its ser¬ 
vice on the opposite party. 

LXVII. If a document is alleged, to be signed 

Proof of signature and or to have been written wholly 
or in part by any person, the 
document produced. signature or the handwriting of 

so nmch of the document as is alleged to be in 
that person’s handwriting must be proved to be in 
his handwriting. 

LXVIII. If a document is required by law to 
be attested, it shall not be used 

Proof of execution of . , ,, . ,. 

document required by law to aS eVldeUCO Ulltll OllC attesting 

witness at least has been called 


Q 






THE INDIAN EVIDENCE ACT. 


for the purpose of proving its execution, if there 
he an attesting witness alive, and subject to the 
process of the Court and capable of giving evi¬ 
dence. 

See Sections 50 and 52 of the Indian Succession Act (X of 1865) as to 
.the attestation of privileged and unprivileged wills. See also the Mer¬ 
chant Shipping Act (XVII and XVIII, Viet. C.. 104) as to the attesta¬ 
tion and proof of a hill of sale of a registered ship. 

If an attesting witness has become blind or insane, or is dead, or has 
been kept out of the way, proof of any of these facts would afford good 
ground for the Court to admit the document by proof aliunde .—See 
Norton on Evidence , p. 275. 

j ;X1 X. If uo such attesting witness can bo 
P,„„ r .w.„i found, or if the document pur- 

witueaa found. ports to have been executed in 

the United Kingdom, it must be proved that the 
attestation of one attesting witness at least is in 
his handwriting, and that the signature of the 
person executing the document is in the handwrit¬ 
ing of that person. 

LXX. The admission of a party to an attested 
.r b, document of its execution by 

party to attested document. himself sliall be SUHlCient pi*OOI 

of its execution as against him, though it he a 
document required by law to be attested. 

LXXI. if the attesting witness denies or does 
not recollect the execution of 
the document, its execution may 
be proved by other evidence. 

LXXII. An attested document not required by 
r,pof»,... law to bo attested may be proved 

quirod by law to be attested. ag jf UliatteSted. 

LXXIII. In order to ascertain whether a sig¬ 
nature, writing, or seal is that of 
the person by whom it purports 
to have been written or made, any signature, writ¬ 
ing, or seal, admitted or proved to the satisfaction 
of°the Court to have been written or made by that 


Proof wheu attesting yrit» 
ness denies the execution. 


Oompariijfcm of handwrit- 
ings. 
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person may be compared with the one which is to he 
proved, although that signature, writing, or seal has 
not been produced or proved for any other purpose. 

The Court may direct any person present in 
Court to write any words or figures- for the purpose 
of enabling the Court to compare the words, or 
figures so written with any words or figures alleged 
to have been written by such person. 

Section 48 of Act (II of 1855) contained a similar provision, and the 
High Court held that it was applicable as well to criminal as to civil 
trials,— Queen vs. Amanoollah Mullah , 6 Suth. W. K., 5, (Or. R.) 

“ After all, however," says Goodeve, “ the test of comparison is not an 
infallible one, and must be received with caution. The handwriting ot 
the same individual will often vary at different periods of his life-nay 
even at the same period ; and, to say nothing of the graver influences ot 
age, infirmity, or sickness, may be acted on by a variety of minor differ¬ 
ing and controlling circumstances. Comparative haste or deliberation ; 
the calmness, the excitemeut, or the flurry ot the occasion; the position 
of the hand or paper, the warmth or coldness of the former; the very 
pen itself, or its condition, would all obviously affect the hand writing." 

In the case of Queen vs. BaJchoree Chotohey , 5 Suth. W. R., 98, ( Cr. It.), 
it was held that a comparison of signatures is one kind of corroboration, 
which would justify a conviction on the testimony of a single witness 
in a case where the prisoner was charged with giving false evidence in an 
allegation made in his written statement which be signed and verified. 

In the case of Queen vs. Amanoolah Mullah , 6 Suth. W. R., 4, (Cr. 
B .), the High Court remark that at best the test of comparison between 
one native seal and another is but a fallible one, and must always be 
received with great caution. <4 We have taken considerable pains in 
comparing the impressions of the seals affixed to the pottah and hath- 
chittahy the suspected documents, with the impression of seals said to be 
genuine. Tbe result is that the impressions of the alleged genuine seals 
do not precisely agree the one with the other, for, measuring one letter to 
another of the inscriptions, the method adopted by the Sessions Judge— 
we find that there are differences even in the alleged genuine seals." 

Public Documents. 

LXX1V. The following documents are public 

Public documents. dOQUIUeilfcS . 

1. Documents forming the Acts, or records of 
tbe Acts— 

(i) of the sovereign authority, 

(ii) of official bodies and tribunals, and 
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(iii) of public officers, legislative, judicial and exe¬ 
cutive, whether of British India, or of any other part 
of Her Majesty’s dominions, or of a foreign country. 

2. Public records kept in British India of pri¬ 
vate documents. 

EEvato documents. LXXY. All other documents 
are private. 

LXXYI. Every public officer having the cuts- 

certiBed copies of public tody of a public document, which 
documents. any person has a right to inspect, 

shall give that person on demand a copy of it on 
payment of the legal fees therefor, together with a 
certificate written at the foot of such copy that it is 
a true copy of such document or part thereof as the 
case may he, and such certificate shall be dated and 
subscribed by such officer with his name and his 
official title, and shall be sealed whenever such offi¬ 
cer is authorized by law to make use of a seal, and 
such copies so certified shall be called certified 
copies. 

Explanation .—Any officer who by the ordinary 
course of official duty is authorized to deliver such 
copies, shall be deemed to have the custody of such 
documents within the meaning of this section. 

Section 138 of the Civil Procedure Code (Act VIII of 1859) directs that 
any Civil Court may of its own accord, or upon the application of any of 
the parties to a suit, send for either from its own record, or from any 
other public oflice or Court, the record of any other suit or case, or any 
other official 'payers (not being documents relating to affairs of State, 
the production of which would bc3 contrary to good policy) and inspect 
the same, when the inspection of such record or papers shall appear 
likely to elucidate the facts of the suit before the Court, and to promote 
the ends of justice. 

A cazee’s book is not an official record within the meaning of the 
Civil Procedure Code. Before a document can be inspected under the 
provisions of Section 138, the CWt must see that it comes under the 
description of a public record.— Juqqernauth Baboo vs. Sued Mahomed 
Mossein, 15 Suth. YV. Ii., 173, (CiV S.) 

A copy of a document purporting to he the copy of an original 
koballah , registered by a eazee } does not come under Regulation 
XXXVI of 1793, Section 17 $ but it might be receivable as evidence if the 
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Proof of other official 
documents. 


Accuracy of the copy, and the .-execution and loss of the original were 
proved. — Sreemunt Kqxvox vs. Ahbur Mundle, S Suth. W. R», 438, 

( Civ , JK.) 

LXXVII. Sucli certified copies may be pro- 

Production of such copies. duced in proof of the contents 

of the public documents or parts of the public do¬ 
cuments of which they purport to be copies. 

LXXVIII. The following pub¬ 
lic documents may be proved as 
follows :— 

(1.) Acts, orders or notifications of the Execu¬ 
tive Government of British India in any of its 
departments, or of any local Government or any 
department of any local Government, 

by the records of the departments certified by 
the heads of those departments respectively, 

or by any document purporting to be printed by 
order of any such Government: 

(2.) The proceedings of the legislatures, 
by the journals of those bodies respectively, or 
by published Acts or abstracts, or by copies purport¬ 
ing to be printed by order of Government: 

(3.) Proclamations, orders or regulations issued 
by Her Majesty or by the Privy Couucil, or by any 
department of Her Majesty’s Government, 

by copies or extract^ contained in the London 
Gazette , or purporting to be printed by the Queen’s 
Printer: 

(4.) The Acts of the executive or the proceed¬ 
ings of the legislature of a foreign country, 

by journals published by their authority, or com¬ 
monly received in that country as such, or by a 
copy certified under the seal of the country or 
sovereign, or by a recognition thereof in some pub¬ 
lic Act of the Governor-General of India in Council: 
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(5.) The proceedings of a municipal body in 
British India, 

by a copy of such proceedings certified by the 
legal keeper thereof, or by a printed book purport¬ 
ing to be published by the authority of such body : 

(6.) Public documents of any other class in a 
foreign country, 

by the original, or by a copy certified by the legal 
keeper thereof, with a certificate under the seal of 
a notary public or of a British Consul or diplo¬ 
matic agent, that the copy is duly certified by the 
officer having the legal custody of the original, and 
upon proof of the character of the document accord¬ 
ing to the law of the foreign country. 

Presumptions as to Documents. 

LXXIX. The Court shall presume every docu- 

Presnmption as to genuine- merit purporting to be a certh 
nc3 9 of certified cop.ea. ficatc, certified copy, or other 

document which is by law declared to be admissi¬ 
ble as evidence of any particular fact, and which 
purports to be duly certified by any officer in Bri¬ 
tish India or by any officer in any Native State in 
alliance with Her Majesty who is duly authorised 
thereto by the Governor-General in Council to be 
genuine : Provided that such document is substan¬ 
tially in the form and purports to be executed in the 
manner directed by law in that behalf. The Court 
shall also presume that any officer by whom any 
such document purports to be signed or certified, 
held, when he signed it, the official character which 
he claims in such paper. 

“ On a trial for perjury, in any affidavit deposition, or answer, or for 
forgery with respect to any record, the original, if in existence, must bo 
produced /''—Good eve on .Evidence, citing 11. vs. Milner, 2 Foster and 
Finlason, p. 10. So also if there be any question as to the existence or 
contents of the record. 
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LXXX. Whenever any document is produced 

Presumption on nroduc before any Court, purporting to 
tion of record of evidence. |j Q a ^cord or memorandum of 

the evidence or any part of the evidence given by a 
witness in a judicial proceeding or before any officer 
authorised by law to take such evidence, or to be a 
statement or confession by any prisoner or accused 
person taken in accordance with law, and purport¬ 
ing to be signed by any Judge or Magistrate or 
by any such officer as aforesaid, the Court shall 
presume— 

. that the document is genuine; that any state¬ 
ments as to the circumstances under which it was 
taken, purporting to he made by the person sign¬ 
ing it are true and that such evidence, statement or 
confession was duly taken. 

liXXXI. The Court shall presume the genuine- 

Presumption as to ness of every document, purport- 
0azeUe3, ing to he the London Gazette, 

or the Gazette of India, or the Government 
Gazette of any local Government, or of any colony, 
dependency or possession of the British Crown, or 
to be a newspaper or journal, or to be a copy of a 
private Act of Parliament printed by the Queen’s 
Printer, and of every document purporting to he a 
document directed by any law to be kept by any 
person, if such document is kept substantially in 
the form required by law and is produced from pro¬ 
per custody. 

See Section 90 as to what is 'proper custody • 

LXXXII. When any document is produced to 

Presumption as to docu- any Court purporting to be a do- 
iBnd*without*proof 1 ofaeli cmnent which, by the law m force 
or signature. for the time being in England or 

Ireland, would be admissible in proof of any parti¬ 
cular in any Court of Justice in England or Ireland 
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without proof of the seal or stamp or signature 
authenticating it, or of the judicial or official charac¬ 
ter claimed by the person by whom it purports to be 
signed, the Court shall presume that such seal, 
stamp or signature is genuine, and that the person 
signing it held at the time when he signed it the 
judicial or official character which he claims, 

and the document shall be admissible for the 
same purpose for which it would be admissible in. 
England or Ireland. 

LXXXIII. The Court shall presume that maps 

Proof of m*p» made for plafis purporting to be made 
purposes of aoy cause. py the authority of Government 

were so made, and are accurate; but maps or plans 
made for the purposes of any cause must be proved 
to be accurate. 

Under this section the necessity of sworn testimony ns to the accuracy 
of Cantonment maps, Police maps and the like, is obviated. 

LXXXIV. The Court shall presume the gen- 

presumption as to eoiiee- uinencss ot every boolv pnrport** 
Sio°ns‘ aws “ dreport9 of ing to be printed or published 
under the authority of the Government of any 
country, and to contain any of the laws of that 
country, 

and of every booh purporting to contain reports 
of decisions of the Courts of such country. 

LXXXV. The Court shall presume that, every 
document purporting to be a 
power-of-attorney, and to have 
been executed before, and authenticated by a no¬ 
tary public, or any Court, Judge, Magistrate, Bri¬ 
tish Consul or Vice-Consul, or representative of 
Her Majesty or of the Government of India, was so 
executed and authenticated. 

Under Section 33 of the Indian Registration Act (VIII of 187.1) only 
powers-of-attorney, executed before a Registrar or Hub • Registrar, a 


Presumption as to powers- 
of-attorney. 
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Magistrate, Notary Public, or any Court, Judge, Magistrate , British 
Consul, or Vice-consul, or representative of Her Majesty, or of the Govern- 
tnent of India, shall be recognised for the purposes of that Act, 
and may be proved by production merely without further proof, when 
they purport on the face of them to have been executed before and 
authenticated by the persons or Court above mentioned. 


Presumption ns to certified 
copies of foreign judicial re¬ 
cords. 


LXXXVL The Court may presume that, any 
document purporting to he a 
certified copy of any judical re¬ 
cord of any country not forming 
part of Her Majesty’s dominions is genuine and ac¬ 
curate, if the document purports to be certified in 
any manner which is certified by any representative 
of Her Majesty or of the Government of India resi¬ 
dent in such country to be the manner commonly 
in use in that country for the certification of copies 
of judicial records. 

LXXXYTL The Court may presume that any 
Presumption to books book to which it may refer for 
aud wap8, information on matters of pub¬ 

lic or general interest, and that any published 
map or chart, the statements of which are relevant 
facts, and which is produced for its inspection, was 
written and published by the person, and at the 
time and place, by whom or at whicli it purports to 
have been written or published. 

LXXXVIII. The Court may presume that a 
„ t , , message forwarded from a tele- 

Presumption m to photo- , » 

graphs, machine copies and graptl OiXICe lO thC POTSOH to 
telegraphic messages. ° i 1 - 

whom such message purports to 
he addressed corresponds with a message delivered 
for transmission at the office from which the mes¬ 
sage purports to be sent; but the Court shall not 
make any presumption as to the person by whom 
such message was delivered for transmission. 

LXXXIX. The Court shall presume that every 
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document called for and not pro- 

Presumption aa to due ^ -, n , . • . -i 

execution, &c., of documents dacea alter notice to produce, 

not produced. , . . , , i A i 

was attested, stamped and exe¬ 
cuted in the manner required by law. 

XC. Where any document, purporting or prov- 

Documents thirty years ed to be thirty years old, is pro- 
old - dnced from any custody which 

the Court in the particular case considers proper, 
the Court may presume that the signature and 
every other part of such document which purports 
to he in the handwriting of any particular person, 
is in that person’s handwriting, and, in the case of 
a document executed or attested, that it was duly 
executed and attested by the persons by whom it 
purports to he executed and attested. 

Explanation. —Documents are said to be in pro¬ 
per custody if they are in the place in which and 
under the care of the person with whom they would 
naturally be; but no custody is improper if it is 
proved to have had a legitimate origin, or if the 
circumstances of the particular case are such as to 
render such an origin probable. 

This explanation applies also to Section 81. 

Illustrations. 

(a.) A has been in possession of landed property for along 
time. He produces from his custody deeds relating to the land 
showing his titles to it. The custody is proper. 

( b .) A produces deeds relating to landed property of which 
he is the mortgagee. The mortgagor is in possession. The 
custody is proper. 

( c .) A, a connection of B, produces doeds relating to lands 
in B’s possession, which w r ere deposited with him by B for safe 
custody. The custody is proper. 

“ It is to be observed with regard to old maps, and all ancient instru- 
ments of a public, as well as of a private character, that it is essential 
before they can be admitted in proof that they should be shown to have 
come out of the proper custody. [See the case of Oooroopershaud Roy vs. 
Rycunto Chancier Roy, 6 Suth. W. It., 82, Civ. R.] By proper custody is 



THE INDIAN EVIDENCE ACT. 


59 




not meant exclusively the most proper custody, but such custody as the 
document might reasonably be expected to come from, so as to prevent any 
suspicion of its having been tampered with or fabricated. As a leading 
ease on this point, wo may take Croughton vs. Blake, 12 M., and W. 205, 
where it is said:—In order to render a document admissable in evidence, 
it is not necessary that it should coine from the most proper place of 
custody ; it is sufficient if it comes from a place where it may reasonably 
be expected to be found.”—See Norton on Evidence, jo* 217. 

But supposing all conditions fulfilled, tho Court may still reject 
the document, and require proof of its genuineness. The* words 
“ the Court may presume” used in the above section, leave it discre¬ 
tionary. So in the case of Goorooparshaud Roy vs. Bylcnnto 
Ckunder Roy , 6 Suth. W. R., p. 82 (Civfm), the Court held that the 
rule of the English Law of Evidence, which dispenses with formal evi¬ 
dence of the execution of a document thirty years old, does not apply to 
a case in which it is not shown in whose custody the document had been 
kept; and even then the Court could reject the document , if it thought 
it to he a fabrication . See also the case of Kalee Tarra Delia vs. 
Nittianund Shaha , 12 Suth. W. It., 90, ( Civ . R.) 

Chapter VI—Of the exclusion of oral by 

DOCUMENTARY EVIDENCE. 

jfel. When the terms of a contract, or of a 

Evidence of terms of writ- grant, or of any other disposi- 
te« contract. tion of property, have been re¬ 

duced to tho form of a document, and in all cases 
in which any matter is required by law to bfo 
reduced to the form of a document, no evidence 
shall be given in proof of the terms of such con¬ 
tract. grant or other disposition of property, or of 
such matter, except the document itself, or second¬ 
ary evidence of its contents in cases in which 
secondary evidence is admissible under the provi¬ 
sions hereinbefore contained. 

Exception 1.—When, a public officer is required 
by law to be appointed in writing, and when it is 
shown that any particular person has acted as such 
officer, the writing by which he is appointed need 
not be proved. 

Exception 2.—Wills under the Indian Succes¬ 
sion Act may he proved by the probate. 
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By Section 208 of the Indian Succession Act (X of 1865) probate 
nitiy lie granted of a will that has been lost or mislaid since the testa¬ 
tor's death, or has been destroyed by wrong or accident, and not by any 
act of the testator, and a copy or draft of the will has been preserved ; 
and also (Section 209) when the will has been lost or destroyed -, and 
no copy has been made or draft preserved , if the contents of the will 
can be established by evidence. 

In English law a probate, even in common form, un/revoked, is con¬ 
clusive both in Courts of Law and of Equity, as to the appointment 
of executor, and the validity and contents of a will, so far as person¬ 
alty is concerned.-—See Archer vs. Masse, 2 Vern, 8 Plume vs. Beale , 
1. P., Wims388; Rerrich vs. Bransley,7 Bro. P. C., 437,2nd Ed; Grif¬ 
fiths vs. Hamilton , 1 Yes., 307. 

4i The probate is also conclusive as to every part of the will in 
respect of which it has been granted: for example, in Plume vs. Beale 
(1 i\, Wims 388) where an executor proved a will of personal property, 
and then brought a bill in Equity to be relieved against a particular 
legacy on the ground of its having been interlined in the ■ will by 
forgery , Lord Cowper dismissed the bill with costs, observing that 
the executor might have proved- the will in the Ecclesiastical Court 
with, a particular reservation as to that legacy . But though Courts 
of Equity are bound to receive as testamentary a will in all its pai'ts 
which has been proved in the proper Spiritual Court; yot they may, in 
certain cases, affect with a trust a particular legacy, or a residuary 
bequest, which has been obtained by fraud. For instance, if the drawer 
of a will should fraudulently insert his own name, instead of that of a 
legatee, he would bo considered in equity as a trustee for the real legatee. 
—(Mgr riot vs. Mar riot, 1 Stra., 666). And it has never been thought 
that Courts of Equity by declaring a trust in such cases, infringed upon 
the jurisdiction of the Ecclesiastical Courts. 

“ Further, a Court of Equity, by reason of its jurisdiction as a Court 
of Construction, may, under particular circumstances,.so construe an in¬ 
strument, of which probate has been obtained as to render it ineffec¬ 
tual. Thus, in Gawler vs, Slandcrwick (2 Cox., 16) a paper was 
proved iu the Spiritual Court as a codicil of the testator which was 
signed by the executors and others, and purported to be an acknowledg¬ 
ment of what they understood to bo the will of the testator when 
lie was unable to spoak in favor of certain legatees; and a bill haviug 
been filed in Equity, a question was raised whether they were entitled 
to their legacies under this paper proved as a codicil. Sir Lloyd, 
Kenyon, Master of the Rolls, said, that as it had been proved in the 
Spiritual Court, he was bound to receive it as a testamentary paper; 
but having so done, the Court of Equity was to construe it. Now, the 
effect of this codicil was only that the parties understood it to be the 
will of the testator, that the asserted legatees should have legacies, and 
the heir promised to perform this ; but the Court could not convert the 
promise of the heir into the will of the testator ; and His Honor, there¬ 
fore. thought that this paper, though testamentary, yet operated nothing. 

“ Accordingly, in Thornton vs. Curling (8 Sim., 310). Lord Eldon, 
C, expressed his opinion that, if a British subject domiciled in a foreign 
country' by his will appoints an executor, but makes a disposition of his 
personal property, which, though valid by the laws of England, is invalid 
by the laws of that foreign country, the Court qf Chancery is at liberty, 
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notioithstanding probate has been granted in this country , to hold that 
the will has no operation beyond appointing the executor: And his lord¬ 
ship observed that although as the Fcries iastical Court had granted 
probate of thevi'' 7 must take it to he a will , yet what part 
of the contents cp( 'ill was effectual, and in what way the Court 
should determine o, property, was quite a different thing.”—See 
Williams’ on JEVWt 

On an indictment igitig a will, probate of that will unrepealed 
is not conclusive pvio ° its validity , so as to be a bar to the prose- 
ctition.”—. C. 11.) 342.; Rex vs. 



Explanation 1 .- is section applies equally to 
cases in wnicli tl, contracts, grants or disposition 
of property referred to are contained in one docu¬ 
ment, and to cases in wliich they are contained in 
more documents than one. 

In the case of a contract, entered into through a broker , some diffi¬ 
culty may arise. The usual and proper mode in which he binds his 
principals inter se is, “ by making an entry of the contract in his book, 
which he signs as their common agent, and he sends the bought and sold 
notes (which ought to be copies of this entry) to them for their inform¬ 
ation, the bought note being sent, to the buyer, and the sold note to the 
seller/’— Sievewright vs. Archibald , 17, Q. R, 103. It was held in the 
case of Heytnan vs. Neale (2 Camp 337) that in the absence of any custom 
to the contrary the entry made in the broker s book is the original con¬ 
tract , and the bought and sold notes are merely copies of it, but in 
several cases this doctrine seems to have been overruled. In the case 
of Hawes v s. Foster (1 M, and Rob. 368) it was at the first trial ruled 
that “the bought and sold notes were the contract; and it was held suffi¬ 
cient for the vendee to produce the bought note, leaving it to the vendor 
to produce the sold note, if he relied on a variance between the two. 
This the Court thought wrong. At the second trial it was left to the 
jury as a question of fact, whether, according to the usage of trade in the 
city, the bought and sold notes or the broker’s book constituted the con¬ 
tract, the Chief Justice still retaining his opinion as expressed in the 
former trial upon the point of law. The jury found the bought and sold 
notes to be the contract.” “ The notes seem to be the proper evidence 
of the bargain, provided always they correspond with one another.”— 
Thornton vs. Meaux , 1 M., and M. 43; Gumming vs. Roebuck , 1 
Holt, 172; Goom vs. Jfalo, 6 B. f and C. 117 ; Short vs. Spademan, 2 
B. and Ad. 902 ; Hinde vs. Whit chouse, 7 East, 558; Btagden vs. 
Bradbear , 12 Ves., 466, 472; Buck master vs. Harr op , 13 Yes., 456 ; 
Dickenson vs. Lilwal , Stark, 128. “ If there be no bought and sold 
notes, or if those notes materially differ from each other, the original 
signed entry must be resorted to, and will bind the parties.”— Grant vs. 
Fletcher , 5 B., and 0. 436; Pills vs. Beckett , 13 M., and W. 746. 

In the case of Rogers vs. lladlcy (11, Weekly Hep., p. 1074. S. C., 
32 Law Journal, Exch,, p. 191) Wilde R, said :—" No doubt the bought 
aud sold notes arc primd facie evidence of the contract between the 
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parties, but they are not necessarily the real contract. It is still com¬ 
petent for the defendants to show that they were not the contract. Tho 
plaintiff* has to prove not only that they were signed, but that they were 
signed as the contract between the parties/-- r s>o Xemjpson vs. 
Boyle , 14, Weekly Hep., Exch., p. 15. 

Explanation 2.—Where there ncjlre originals 

than one, one original only nee<? prayed. 

A broker’s bought note is not of itself ice on a contract To 
complete the evidence of a contract there r oe a 4old note signed 
by the plaintiff, showing that the buyer ;y accepted his supposed 

obligation.— W. J\facklnnon and olhew Skibchvinder Seal and 
others , Bourke’s Rep., O. J , 354. j 

Explanation 3.—Tho statement in any document 
whatever of a fact other than the facts referred to 
in this section, shall not preclude tho admission of 
oral evidence as to the same fact. 

Illustrations. 

(a.) If a contract bo contained in several letters, all the 
letters in which it is contained must be provod. 

(b.) If a contract is contained in a bill of exchange, the bill 
of exchange must be proved. 

(o.) If a bill of exchange is drawn in a set of three, one only- 

need be proved. . 

(d.) A contracts in writing with B for the delivery ot indigo 
upon certain terms. The contract mentions the fact that B had 
paid A the prico of other indigo contracted for verbally on an¬ 
other occasion. 

Oral evidence is offered that no payment was made ior the 
other indigo. The evidence is admissible. 

(e.) A gives B a receipt for money paid by B. 

Oral evidence is offered of the payment. 

The evidence is admissible. 

TJuder the 29 Car.. II C., 3 (Statute of Frauds) original trusts of lands 
are required to be in writing, signed by the party creating the trust; 
and, by the 17th section of the same statute, “ any contract or sale of 
lands, or any interest in or concerning them, aud of goods for the price 
of £10 or upwards, except in the case of goods, the buyer shall accept 
part of the goods so sold, and actually receive the same, or give some¬ 
thing in earnest to hind the bargain, or in part payment, agreements 
•made in consideration of marriage or any other, not to be performed 
within the space of one year from the making thereof, must be in 
writing ;—as must promises by an executor or administrator to answer 
damages out of his own estate—or by any other person to answer for the 
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party used in a deed was only benaniee for another person.— Taramoney 
Dabia vs. Skibnath Tvlaputtar, 6 Suth. W. R., 191, (Civ. It.) 

Under the above section, it does not appear that the maker of a joint 
and several promissory note , could set up the equitable plea, that though 
lie signed as a ‘principal he was in fact only a surety , under an oral 
agreement to that effect. 

In a suit by a husband against his wife to recover property alleged 
to have been nominally sold by him to her, oral evidence was not 
allowed to bo admitted to prove that no consideration ever passed 
between them after bo bad solemnly in a written document admitted 
that it had passed. — Mussamut Ramdee Koonwaree vs. Baboo Shibdyal 
Singh, 7 Sixth. W. R., 334, (Civ. R.) But in thefcase of a bond , oral 
evidence was admitted to* prove that consideration had not been paid 
at all or in full, notwithstanding a recital in tbe bond to the contrary 
—JJ. 428 (Civ. R.) 

As to variation. — It was hold in the case of Sheo Churn Sahoo 
vs. G. Curtis (3 Suth. W. It., 139) that a gomastah signing his own 
name to a promissory note cannot vary the instrument by evidence 
showing that he signed only as agent, and was not personally liable. 
See also Mussamut Ram Deye Kooer vs. Baboo Bisken Dyal Singh, 
8 Sutli. W. R., 333, (Civ., R.) So also in the ease of Mussamut Ramdee 
Koonwarree vs. Baboo Shibdyal 7 Suth. W. R., 334., (Civ. It.) The 
plaintiff alleged that the sale to his wife was a sham one, made “masla - 
hattan but evidence of this was refused. 

As to adding. — See Miller vs. Travers , 8 Bing, p. 244 j Kirk vs. 
Eddowcs , 3 Hare.; p. 609 ; Preston vs. Merceau, 2 Black, p. 1249. 

In the case of Bhunput Singh, Boogar Hoy Bahadoor vs. Sheikh 
Jowahur All. , 8 Suth. W. It., 152, (Civ. R.), parol evidence was held 
admissable to explain a deed,— e. g., to prove that a village not included 
in a putnee lease was intended by the parties to be included In it. 

As to subtracting .—“ Where a policy of insurance was on an 
adventuro from Archangel to Leghorn, evidence was not allowed to bo 
given of an agreement previous to the signing of the charter-party that 
the risk was to begin at a shorter point only" — Kaincs vs. Knigtkly , 
Skinner, p. 54. “ And, again, where ail insurance was effected on goods, 

in “ship or ships from Surinam to London,” parol evidence was held in- 
admissable to show that a particular ship , which was lost, had been 
verbally excepted at the time of the contract.” — Goodeve on (Evidence, 
p. 301, citing Weston vs. Rimes, 1 Taunt, 115. 

j Proviso (1). — Any fact may be proved which 
would invalidate any document, or which would 
entitle any person to any decree or order relating 
thereto, such as fraud, intimidation, illegality, want 
of due execution, want of capacity in any contract¬ 
ing party, want or failure of consideration, or mis¬ 
take in fact or law. 

“Fraud.” —The doctrine of a fraudulent conveyance being void as 
against creditors, held to be a principle of Hindu, as it is of English 
law .—Sham Eissore Shaw vs. David Cowie , 2 Xnd. Jur.-, 0. 8., 7. 
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The mere taking a bcnamee lease, unaccompanied by any other circum¬ 
stances, of suspicion, does no i,per see, constitute fraud. —Munnoo Lull 
vs. Beet Bhoobun Singh , 6 Suth. W. R., 283. (Civ, 12.) 

A person cannot recover under a deed of sale in fraud of creditors, even 
against a party to the fraud, except it may be against the person who 
executed the deed.— Koylas Chinnier Moohcrjee vs. Surroop Chunder 
Putwarree , G Suth. W. R., 98, (Oiv. JR.) 

The mere handing over of the purchase-money from one party to the 
other in the presence of strangers, and the registration of the deed , are 
not sufficient to prove the. transaction to be bond fide. — Prankissen JDeb 
vs. Lokenath Sinqh. JMozoomdar , 10. Suth. W. R., 445, (Civ. JR.) 

** Intimidation!* —“The capacity to contract may in legal contemplation 
be wholly destroyed by duress, which may be of one or other of two 
kinds: duress per minus, i.e., coercion imposed by fear of loss of life 
or limb, or duress of imprisonment, where a man actually loses his 
liberty.—See Gumming vs. Ince , 11 Q. B., 112, JDuke de Cadaval vs. 
Collins , 4 Ad and E., 858, and the note to Harriot vs. Hampton, 2 
Smith L. C-, 4th Ed., 326. 

“It may, perhaps, be considered as doubtful whether duress of goods, 
would suffice to avoid a contract—-But see Glynn vs. Thomas , 11, 
Exch., 878. 

In a suit to enforce performance of a contract, where defendant pleads 
that the contract was executed uuder co?npulsion and intimidation , it 
is not sufficient for him to prove that it was executed from fear of a 
criminal complaint , as that might have been righteous fear, and "not 
simply a bodily fear imposed on him, in order to his doing that, which 
he would not of his own free will have done. 

Should he plead that the contract was based upon the condonation of 
a criminal complaint against the plaintiff, which might have been of 
a nature not condonabh by laic, and that , therefore, the contract was 
void; it; would be for him to show what the nature of the offonee com¬ 
plained of was.— Knmolanauth Sein vs. Beharry Kant Hoy , 11 Suth. 
W. R., 314, (Civ. RJ) 

“ Illegality .”—In the Gas Light and. Coke Company vs. Turner 
(6 Bing., N. C., 324, 327), Lord Abinger says that all decisions show 
that at common law a contract entered into to effect an illegal purpose 
is void and cannot be enforced, and it makes no difference that the 
contract is under seal. It is true, you cannot add to a contract under 
seal anything to vary the contract; but you may show dehors the 
instrument that such contract was entered into for an illegal purpose.’* 

So also a promissory note signed in consideration of the payee with¬ 
drawing his opposition in the Insolvent Court, under an arrangement 
which gave the parties an undue share of the insolvent's property, was 
held void, and contrary to the policy of the Insolvent Act— Agarchand 
vs. P. Viraraghavahe, 3 Mad. Rep., 0. J., 172. 

A contract to carry on litigation against a third party, with the 
express declaration that it was out of spite and ill-feeling against such 
third party, is against public policy, and a suit cannot lie upon it. 
— Bamun Boss Banerjee vs. Burro Lull Shaw, 10 Suth. W. R., 140 
(Civ. It.) 

“ Want of capacity in any contracting party f —The conveyance of 
property while the owner is a minor is not necessarily inoperative ; if 
the sale is effected by the guardian, and acquiesced in by the minor 

I 
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when he comes of age, it may be valid notwithstanding.— Kninroodeen 
Sheikh vs, Sheikh Bhadoo, 11 Both. W. R., 134 (Civ. R.) 

Where a bond (usufructuary mortgage) was signed in presence of a 
Deputy Commissioner by the agent of a minor in open Court, and 
duly registered by him, the transaction was held to bo the same as if 
the minor had executed the deed.— Hurree Ram vs. Jeetun Earn. 12 
Sutli. W. It., .‘578 (Civ. R.) 

As a minor cannot himself, by reason of insufficient capacity for busi¬ 
ness state, settle an account so as to be bound thereby, so neither 
can he authorise another party to do for him that which ho cannot do 
himself.— Rycwntnauth Roy Chowdhry vs. N. P. Roaose, 5 Suth. W. 
K., 2 (Civ. Jt.) 

“ Want ov failure of consideration."—hi the case of Ooorpershnud 
vs. Nuniia Singh (1 Agra Hep., A. C., 160), it was held that non-payment 
of the consideration-money can he pleaded by the seller, and inquired into 
by the Court, the admission of the seller at the time (if registration before 
the registrar being no conclusive proof of payment of the consideration- 
money, with reference to the practice obtaining in the country of prepa¬ 
ring the sale-deed and registering it before payment. 

Though a bond may bo genuine and duly executed, the receipt of 
consideration must bo proved nevertheless.— Baboo Ohunasavi Sin h 
vs. Chuckowrce Singh. Suth. W. R., 1864., 266.~Seo Section 101 'on 
the burden of proof in such cases. 

“ Mistake in fact or daw."— Ho who would disaffirm a contract 
entered into by mistake must do so within a reasonable time, and will 
not be allowed to do so unless both parties can be replaced in their 
original position.— Mahomed Mohdin vs. Uttaali, Umali and others, 
1 Mad. Hep., A. C., 320. 

Proviso (2).—The existence of any separate oral 
agreement as to any matter on which a document is 
silent and which is not inconsistent with its terms, 
may be proved. In considering whether or uot this 
proviso applies, the Court shall have regard to the 
degree ot' formality of the document. 

In the case of Bcharry Lall Dey vs. Kameencc Soonduree (14 Suth 
W. R„ 320, Civ. R.), it appeared that the defendant borroweiLfrom the 
plaintiff 200 rupees, aud nnen try in the plaintiff’s book was produced 
which was as follows ^****~»j0 lent to Kameenee Soondwree 
Chotcdranee, interest at the rote of 4 per diem, per hundred ” The 
Subordinate Judge found that it was proved from the evidence of some 
of the witnesses cited by both parties that the loan was agreed to be 
paid within Idteen days, and that this was considered by the Court below 
to be tho fact. It was contended for the appellant that the hath-chitta 
or entry was the only evidence of the contract, and no time of payment 
being 6 pec mod in it, tho money was payable on demand, and did not 
become due until demand was made, and no oral evidence was admis 
sable to vary the writing. Couch, C. J., in delivering judgment, said 
. i i ’ l " rcp t0 this, but m applying the rule we must always consider what 
is the reason of it. Ihe rule is grounded upon this,—that the parties 
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to the instrument must be presumed to have committed to writing all 
which they deemed necessary to gi , r e full expression to their meaning. 
Where that appears not to have bee their intention , the rule is not 
applicable. For instance, a defendant gave a verbal warranty of n horse 
which the plaintiff thereupon bought and paid for, and t he defendant 
Hum gave kirn the following memorandum :—“ Bought of G. 1\ a horse 
for the sum ot £7-2-$—G. P.and it was held that parol evidence 
might bo given of the warranty, the Court considering that the paper 
was meant merely as a memo rand run of the transaction, or an informal 
receipt for the money, and not as containing the terms of the contract 
itself*— Allen vs. Pinky i M.,aml W., MO. That the parties did not in¬ 
tend that the writing should contain the whole agreement between them, 
may either appear by direct evidence, as in several cases cited in Leake 
on Contracts , 103, jfrote (b.)> or the writing may be so informal as to 
show it was not the intention. I think the present case belongs to the 
latter class.*' 

Proviso (3).—The existence of any separate oral 
agreement constituting a condition precedent to the 
attaching of any obligation under any such contract, 
grant or disposition of property,, may be proved. 

Evidence of «% contemporaneous oral agreement to suspend the opera¬ 
tion ot a written contract of sale, until an agreement for a re-sale is 
executed, is admissable as a defence even in a Court of law.— Dada 
Ilona ji vs. Babajee Jagushet , 2 Bom. Rep., 38. 

Proviso (4).—The existence of any distinct sub¬ 
sequent oral agreement to rescind or modify any 
such contract, grant or disposition of property, may 
be proved except in cases in which such contract, 
grant or disposition of property is by law required 
to bo in writing, or has been registered according 
to the law in force for the time being as to the 
registration of documents. 

See Gos vs. jLord Nugent, 5 B., and A. 64* where Lord Denman ways 
that u after the agreement has • been reduced into writing, it is competent 
to the parties, at any time before breach of it, by a new contract not 
in writing, either altogether to waive, dissolve, or annul the former 
agreement, or in any manner to add to 9 or subtract from , or vary , or 
qualify the terms of it, and thus to make a new contract.’* 

Proviso (5).—Any usage or custom by which 
incidents, not expressly mentioned in any contract, 
are usually annexed to contracts of that description, 
may be proved : Provided that the annexiug of such 
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incident would not be repugnant to, or inconsistent 
with, the express terras/d' the contract. 

« Of local usage , a striking illustration is afforded by tlie case of the 
lease of a rabbit warren, where the lessee covenanted to leave on the 
warren at the expiration of the term 10,000 rabbits, the lessor paying for 
them £60 per thousand; and evidence was received to show 
that according to the local usage of that part, ol the country', 
1,000, as applied to rabbits, meant 1^200/ —Smith vs. Wilson, 3,1.., 
and A. 728. Goodeve on Evidence. . 

The following are some of the instances adduced by Taylor, m bis work 
on Evidence:—“Where one of the subjects of a charter-party was 'cotton 
in bales,’ oral evidence of the mercantile meaning of this term was received, ■ 
and it lias been proved by similar testimony that the words 'expected to 
arrive by November next / when used in a bought note, created no contract 
as to time, but was a mere representation. Bo, parol evidence lias been 
admitted to show that by usage in the hop trade a sale ot ( ten packets of 
Kent hops at £5 means £5 per cwt. ; so, where goods having been sent 
to a London packer to prepare for exportation, he acknowledged their 
receipt 'on account of the vendor for the vendee, evidence ot usage was 
admitted to prove that when packers signed receipts in this form it was 
their duty not to part with the goods without the vendor s further 
order So also where an Irish corn-merchant had sent written instruc¬ 
tionsto his del, credere agent in London, to sell some oats 'm Jus 
account,* parol evidence was held admissable on the agents part tor the 
purpose of showing that by the custom of tlio London corn trade he 
was warranted under these instructions in selling m his own name. 

Proviso (6).—Any fact may be proved which 
shows in what manner the language of a document 
is related to existing tacts. 

Illustrations. 

(a.) A policy of insurance is effected on goods “ in ships 
from Calcutta to London.” The goods are shipped in a pai- 
ticular ship which is lost. The fact that that particular ship 
was orally excepted from the policy, cannot be proved. 

(b.) A agrees absolutely in writing to pay B Ks. 1,000 on 
the 1st March, 1873. The fact that, at the same time, an oral 
agreement was made that the money should uot he paid till the 
81st March, cannot be proved. 

(c.) An estate called ‘the Rampore tea estate is sold by » 
deed which contains a map of the property sold. The,fact that 
land not included in the map had always been regarded as part 
of the estate and was meant to pass by the deed, cannot be 

* (d.) A enters into written contract with B to work certain 
mines, the property of B, upon certain terms. A was induced 
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to do bo by a misrepresentation of B’s as to their value. This 
fact may be proved. 

(e.) A institutes a suit against B for the specific perform¬ 
ance of a contract, and also "prays that the contract may be 
reformed as to one of its provisions, as that provision was in¬ 
serted in it by mistake. A may prove that such a mistake was 
made as wouid by law entitle him to have the contract reformed. 

(f.) A. orders goods of B by a letter in which nothing is 
said as to the time of payment, and accepts the goods on deli¬ 
very. B sues A for the price. A may show that the goods 
were supplied on credit for a term still unexpired. 

(y.) A sells B a horse and verbally warrants him sound. A. 
gives B a paper in these words:—‘ Bought of A a horse for 
Rs. 500.’ B may prove the verbal warranty. 

(h.) A hires lodgings of B, and gives B a card on which is 
written—‘Rooms, Rs. 200 a month.’ A may prove a. verbal 
agreement that these terms were to include partial board. 

A hires lodgings of B for a year, and a regularly stamped 
agreement drawn up by an attorney is made between them. It 
is silent on the subject of board. A may not prove that board 
was included in the terms verbally. 

( 4 .) A applies to B for a debt due to A by sending a receipt 
for the money. B keeps the receipt and does not send the 
money. In a suit for the amount, A may prove this. 

( j.) A and B make a contract in writing to take effect upon 
the happening of a certain contingency. The writing is left 
with B, who sues A. upon it. A may show the circumstances 
under which it was delivered. 

XCIII. ‘When the language used in a document 
EiciuDioTi of evince to is,on its face, ambiguous or aefec- 

explain or amend ambiguous .. • , ^ . , 

document. tive, evidence may not he given 

of facts which would show its meaning or supply 
its defects. 

Illustrations. 

(a.) A agrees in writing to sell a horse to B for Rs. 1,000 
or Rs. 1,500. 

Evidence cannot he given to show which price was to he 
given. 

(b.) A deed contains blanks. Evidence cannot be given of 
facts which would show how they were meant to be filled. 

In the case of Benodhee I,all Roy vs. Dullo Sircar (Marsh. 620), 
the Lower Court received parol evidence to supply words in an ohl deed 
lost in consequence of the parts on which they were written having been 
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Exclusion of evidence 
against application of docu¬ 
ment to existing facts. 


eaten by insects, and the High Court in appeal held that the parol evi¬ 
dence was rightly admitted.—See Good eve on Evidence, p. 3ob. 

XC1V. When language used in a document is 
plain in itself, and when it ap¬ 
plies accurately to existing facts, 
evidence may not be given to show that it was 
not meant to apply to such facts. 

Illustration . 

A sells to B by deed ‘ my estate at Bamporo containing 100 
bigas.’ A has an estate at Bamporo containing 100 bigas. 
Evidence may not be given of the fact that the estate meant to 
be sold was one situated at a different place and of a different 
size. 

Extrinsic evidence is not adraissable to alter a written contract, or to 
show that its meaning is different from what its words import; where 
there is a latent ambiguity in the wording, parol evidence is admissable 
to explain it.— Dajitlochun Shcthu vs. t mop o or no Dussee, 7 Suth. 
W. R., 114 (Civ. R.) See also Rambuddun Singh vs. Ranee Free 
JCoomvar , Suth. W. E., 1864, 22, (Act A", R.) 

v Where there is property in respect of which all the facts of the 
description are found to be true, so that the property exactly fits the 
description, the whole of that property and nothing more passes. 

“Accordingly, in a devise of the testator’s estate at Ashton, Ashton 
being a known locality, the description of the will was confined to that 
literally tailing within the local description of Ashton , notwithstanding 
evidence that what was treated by the testator as falling within the 
description of his Ashton estate extended to property in sundry 
contiguous localities f — Goodeve on Evidence, 395, citing Webber vs. 
Stanley , 16, C. B. (N. S.), 752 ; and Doe d Chichester vs. Oxenden, 3 
Taunt. 147, and see Fedly vs. Dodds, 2 L. R., Ca. 819. 

XCV* When language used in a document is 

Evidence as to doouraent ultlill ill ltSG-ltj l)llt IS UllIYlOZiniDg 

SSSfSou! relerence t0 in reference to existing facts, 
evidence may he given to show that it was used in 
a peculiar sense. 

Illustration . 

A sells to B by deed ‘ my house in Calcutta.’ 

A had no house in Calcutta, but it appears that he had a 
house at Howrah, of which B had been in possession since the 
execution of the deed. 

These facts may be proved to show that the deed related to 
the house at Howrah. 
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Where lands claimed under a certificate of sale as being in one village 
are found to be in another, it in open to the plaintiff' to show that there 
has been a misdescription , and that although the name of the former was 
used, the intention was to convey the lands he claimed situate in tho 
latter .—Ramgopanl Baricfc vs. Rhibpershaud Sircar , 12 Sufch. W, R., 
483 (Civ. R.) 

Where a pottah is obscure, its meaning may be elucidated by oral 
testimony .—Mohuniall ltoy vs. Unnopoornoo Dassee ami others , 0 Suth. 
W. E., 566 (Civ. R.) 

In the case of Baboo Dlmnput Singh , Doogur Roy JJahadoor vs. 
Sheik Jowahur Ali f 8 Suth. W. It., 152 (Civ. R.) parol evidence was 
held admissablo to explain a deed— e.g., to prove that a village not 
included in ix putnec lease was intended by the parties to he included in 
it. The plaintiff, as zemindar , sued tho defendant as putneedar for 
possession of Mouzah Abdoollah-nuggur, on the allegation that this 
mouzah was not included in the putneeof the defendant; and Kemp, J., in 
his judgment says In this case everything turns upon the question, 
whether it was the intention of the parties that the Mouzah Abdoollah- 
nuggur should be comprised in the defendant’s putnee lease or not. It 
may be at once admitted that the mouzah is not included eo-nomine in 
the lease, and it the mere omission wore conclusive and intentions and 
conduct cannot be looked to or proved aliunde , then the question we have 
to decide would lie within very narrow limits; but evidence of every 
material fact which will enable the Court to ascertain the nature and 
extent of the subject-matter of the pottah, or, in other words, to identify 
the things to which that instrument refers , is, in our opinion, admissable. 
The acts of the parties also may be explained by parol evidence. —See p. 
68, Civil Rulings, Weekly Reporter, Volume V, in the Full Bench, case of 
Kasheenath Chatterjee vs. Chundee Churn Ranerjeef 

XCVL When the facts are such that the Ian- 

Evidence as to application llSCCl ITli^Ut liaVO bGGLL 

to one*only of several per- meant to apply to any one, and 
30ns ' could not have been meant to 

apply to more than one, of several persons or things, 
evidence may be given of facts which show which 
of those persons or things it was intended to apply 
to. 


Illustrations. 

(ai) A agrees to sell to B for Us. 1,000 4 my white horse.’ 
A has two white horses. Evidence may be given of facts which 
show which of them was meant. 

(A) A agrees to accompany B to Hyderabad. Evidence 
may be given of facts showing whether Hyderabad in the 
Deccan or Hyderabad in Scind was meant. 

Thus, where there was an acknowledgment of a debt in writing, parol 
evidence will be admitted to identify tbo precise debt referred to. In the 
case ol Woomesh Chunder Moo/cerjee vs. Eliza Sageman (12 Suth. W. 
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R-. 2 app. from 0. J.), the defendant signed u promissory note dated 1st 
April, 1865, for payment of Ks. 1,000 to Eliza Sageman or order, with 
interest at 12 per cent, per annum, for value received. On the 1 8th of 
July, 1866, he signed an acknowledgment in these words :—“I further 
hold myself responsible to you for the two sums of one thousand, and nine 
hundred rupees, respectively, the latter sum bearing interest at the rate 
of 24 per cent, per annum. Both these sums of 1,000 and 900 Rupees I 
engage to pay to 3 r ou with interest on the latter as soon as practicable.”— 
Peacock, O. J., says, in his judgment: “ there is an acknowledgment of 
two debts. It is almost impossible for an acknowledgment in writing 
so to identify a debt, as that no parol evidence is required for the purpose 
of completing the identification. 

“ In a case under the Statute of Frauds it was held that if a letter 
properly signed does not contain the whole agreement, yet if it actually 
refers to a writing that does, it will be sufficient, though the latter writing 
is not signed, and parol evidence is admissable to identify the writing re¬ 
ferred to.—■ Roscoe's Nisi Priits Evidence, p. 242. Now, if parol evidence 
is admissable in such a caso to identify the writing referred to, it appears 
to me to follow that parol evidence is admissable in this case to identify 
ike, debt referred to. Suppose the defendant had said in his letter 44 X 
acknowledge that I owe you £1,000, for which I have given a promis¬ 
sory note 3 * that of itself, would not identify the promissory note referred 
to. Even if he had said, “/ have given yon a promissory note of the 
1st February, 1865,” that would not of itself identify the note ; but some 
evidence would be required to show that this particular note was the 
note to which the acknowledgment referred. 

(< Parol evidence is admissable for the purpose of showing parcel or 
no parcel. Thus, where a testator devised all his farm, called “ Troque’s 
Farm,” it was held that it might be shown of what parcels the farm 
consisted to show what were the particular lands to which the writings 
referred as Troque’s farm. 

44 It appears to me, therefore, that parol evidence was admissable for 
the purpose of showing what debt was referred to in the acknowledg¬ 
ment ; and the plaintiff proves that the debt of 1,000 Rupees is the 
debt referred to.” 

See also Shearman vs. Fleming > 5 Bengal Law Rep., 619 ; Rogers vs. 
Montrion 6, Ibid , 550, cited in Goodeve on Evidence , p. 899. 


XCVII. When the language used applies partly 

Evidence as to application to one set of existing facts, and 


of Itiu gauge to one of* two 
sets of facts to neither of 
which the whole correctly 
applies. 


partly to another set of existing 
facts, but the whole of it does not 


apply correctly to either, evidence may be given to 
show to which of the two it was meant to apply. 


Illustration. 


A agrees to sell to B ‘ my land at X’ in the occupation of Y. 
A has land at X, but not in the occupation of Y, and he has 
land in the occupation of Y, but it is not at X. Evidence may 
be given of facts showing which he meant to sell. 
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XCYIII. Evidence may be given to show the 
_ ... . . . meaning of illegible or not com- 

Evidence as to meaning of wioaatup 
illegible characters, &c. HlOUly illtClllglblC ChaVclCterS, Ol 

foreign, obsolete, technical, local, and provincial 
expressions, of abbreviations and of words used in a 
peculiar sense. 

Illustration. 

A, a sculptor, agrees to sell to B ‘ all my mods.’ A lias both 
models and modelling tools. Evidence may be given to show 
which he meant to sell. 

“ A wager contract to run one grey hound against another, concluded 
with the initials P. P. Evidence was received to show that it meant— 
* Play or Pay—that is to say—run the match, or forfeit the stakes. 
Aiderson, B., observed, in the case :—‘ Standing by themsel ves, those let¬ 
ters are insensible; but the evidence confers a real meaning on them, 
by showing what the parties intended by them, and that they were 
inserted with the view of expressing a given thing.” So Parke, B. 

“ there can he no doubt the evidence was receivable. It is like the 
case of a word written in a foreign language.— Daintree vs. Hutchison, 
10 M. and W., p. 85, Goodeve on Evidence, 874. 

“The will of a sculptor, Nollekins, containing a bequest under the 
term of his “ mod—tools for carving,” is a familiar illustration on the 
point of terms of art. The word “ mod,” it was there contended, on the 
one hand, meant modelling tools , and on the other, models , which latter 
were of great value; and evidence of sculptors and others was received 
in interpretation of the word “mod.”— Goodeve on Evidence , citing 
Goblet vs. Becchey , 8 Sim., p. 24. 

See also the case of Lahkoo Koer vs- Hurree Kishen Roy, 12 Suth. 
W. R., as to the expression " mokurruree istmorarec ,” used in a 
pottab. 

As to obsolete expressions-—See the case of Shore vs. Wilson, 9, 
Clark and Finneliy, 565. 


XCIX. Persons wlio are not parties to a docu- 

Who may give evidence of HlGTlfc, 01* tllGir TGprGSGntcltiVGS ill 

SS"” “ - interest, may give evidence of 
any facts tending to show a contemporaneous agree¬ 
ment varying tlie terms of the document. 


Illustration. 

A and B make a contract in writing that B shall sell A cer¬ 
tain cotton, to be paid for on delivery. At the same time they 
make an oral agreement that three months’ credit shall be given 
to A. This could not be shown as between A and B, but it 
might be shown by C if it affected bis interests. 

K 








THE INDIAN EVIDENCE ACT. 


0. Nothing in this chapter contained shall bo 
a . .. , taken to affect any of the provi- 

Savin# of provisions ot . n j . *. 1 

1: ~ ——sions of the Indian Succession 

Act (X of 1865,) as to the con- 


Indian Succession Act relat¬ 
ing to wiils. 

struetion of wills. 


Section 61.— Directs what is necessary as to the wording of a will. 

„ 62.—What enquiries the Court shall make as to the object 

or subject of a will. 

j, 63.-— Relates to the construction of a will, when there i$ a 

misnomer or misdescription of object. 

„ 64.—Directs when words may be supplied. 

„ 65.—As to the rejection of erroneous particulars in description 

of subject. 

„ 66.—When part of description may not be rejected as erro¬ 

neous. 

„ 67.—Extrinsic evidence admissablc in case of latent ambi¬ 

guity. 

„ 68.—Extrinsic evidence inadmissable iu cases of patent ambi¬ 

guity or deficiency. 

„ 69 —The meaning of any particular clause to be gathered 

from the entire will. 

„ 70.—When words may he understood in a restricted sense, 

and when in a sense wider than usual. 

„ 71.—Where a clause is open to two constructions, that which 

has some effect is to be preferred. 

„ 72—No part of a will to be rejected, if reasonable construc¬ 

tion can be put on it. 

73.—Interpretation of words repeated in different parts of a 
will. 

„ 74.—Testator’s intention to be effectuated as far as possible. 

„ 75.—The last of two inconsistent clauses prevails. 

„ 76.—A will or bequest not expressive of any definite intention 

is void for uncertainty. 

„ 77.—Words describing subject refer to property, answering 

that description at testator’s death. 

„ 78.—Power of appointment executed by general bequest. 

„ 79.—Implied gift to the object of a power in default of 

appointment. 

See Sections 80 to 105. 


PART III. 

PRODUCTION AND EFFECT OF EVIDENCE. 
Chapter VII. —Of the burden of proof. 

Cl. Whoever desires any Court to give judg 

Burden of proof. 


ment as to any legal right or 
liability dependent on the exist- 
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ence of facts which he asserts, must prove that 
those facts exist. When a person is bound to prove 
the existence of any fact, it is said that the burden 
of proof lies on that person. 

Illustrations . 

(a.) A desires a Court to give judgment that B shall be 
punished for a crime which A says B has committed. 

A must prove that B ha3 committed the crime. 

(b.) A desires a Court to give judgment that he is entitled 
to certain land in the possession of B by reason of facts which 
he asserts and which B denies to be true. 

A must prove the existence of those facts. 

CII. The burden of proof in a suit or proceeding 

On whom the harden of ^ OU tluit perSOU WilO WOul(l 

proof lies. fail if no evidence at all were 

given on either side. 

Illustrations , 

(a.) A sues B for land of which B is in possession, and 
which, as A asserts, was left to A by the will of C, JB’s father. 

Jf no evidence were given on either side, B would be entitled 
to retain his possession. 

Therefore the burden of proof is on A. 

(6.) A sues B for money due on a bond. 

The execution of the bond is admitted, but B says that it was 
obtained by fraud, which A denies. 

If no evidence were given on either side, A would succeed as 
the bond is not disputed and the fraud is not proved. 

Therefore the burden of proof is on B. 

So in a suit on a bond, it is for the plaintiff to prove tlie amount 
of the debt, and this will be done sufficiently in the iirsi instance by 
proof of the execution of the bond.— Sitmramaiyar vs, Saum An jar , 
1 Mad. Rep., A., C., 447. But where, in a suit on a bond which recites 
that consideration passed, the defendant admits the execution of the 
bond, but avers that he received no consideration , the onus lies on the 
defendant to show that the recitals iu the bond are not correct. Bama - 
churn Chuctcerbutty vs. Bomanath-Hoy, 12 Suth., W, R., 25 ( F\ B.) 
See also Bucfhoonath Boss vs. Lutchmeenarain Singh , 10 Ibid, 407, 
(Civ. B.) 

“ In order to determine on which of two litigant parties the burden 
of proof lies, the following test was suggested by Aldersou, B., in Amos 
vs. Hughes , (1 Moo and R. 464) in 1835, i. e., * which party would be 
successful if no evidence at all were given \ and ho not only applied 
that test in that case, u>s also in subsequent ones ( Belckor vs, McIntosh 
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8, C. and P. 720 ; JRidgway vs. Dhcbanle, 2 Moo and R. 217 ; Geach, 
vk higall, 14 M., and'W. 100.), but it has been adopted by other Judges 
at Nisi Prius, (see Osborn vs. Thompson, 2 Moo and R. 254, Docd. 
Worcester Trustees-™. Rowlands, 9 C., and P. 735), and frequently 
recognised by higher tribunals {Barry vs. JButlin, 2 Moo. 1. C. 

484^ Leete vs. the Greeskam Life Insurance Society , 15 Jurist, 1161, 
tfee the judgment in Doed. Caldecott vs. Johnson , 7 Man and Gr. 
1047.) As, however, the question of the burden of proof may present 
itself at any moment during a trial, the rule ought in strict accuracy 
to be expressed, “ which 'party would be successful , if no evidence 
at all, or no more evidence , as the case may be, were givenf~-Best 
on Evidence, p. 366, citing Baker vs. Bait, 2 Moo, P. C. 0., 317, 319. 

“In Amos vs. Hughes , which was an action of assumpsit on a con¬ 
tract to emboss calico in a workman-like manner; alleging as a breach, 
that the defendant did not emboss the calico in a workman-like manner, 
hut, on the contrary, embossed it in a had and unworkman-like manner; 
to which the defendant pleaded that he did emboss the calico in a 
workman like manner, on which issue was joined ; Alderson, B., said, 
that questions of that kind were not to be decided by simply ascertain - 
ing on which side the affirmative in point of form lay, that suppos- 
in°* no evidence were given ou either side, the defendant would be 
entitled to the verdict, for it was not to be assumed that the work was 
badly executed , and consequently that the onus probandi lay on the 
plaintiff”— Best on Evidence , p. 371. 

In Soward vs. Leggatt , (7 C. & F. 613) on the form of the pleadings, 
each party contended that the onus was on the other. Lord Abinger, 0. B., 
said, “looking at these things according to common-sense, we should 
consider what is the substantive fact to be made out, and on whom it 
lies to make it out. It is not so much the form of the issue which 
ought to be considered, as the substance and effect of it. In many 
cases, a party, by a little difference in the drawing of his pleadings, 
might make it either affirmative or negative, as lie pleased.” 

In a suit ou a bond where the defendant admits execution, hut 
denies the receipt of consideration , the plaintiff would, in the absence 
of further evidence*, be entitled to a verdict, and therefore it has always 
been held that the defendant, on whom the onus is shifted begins by 
adducing evidence of the non-receipt of consideration. The plaintiff is 
then afterwards permitted, if a sufficient case has been made out by 
the defendant, to rebut his case with evidence of the receipt of con¬ 
sideration. The cases of Takact Hoop , Mungle Singh vs. Anund Boy, 
3 Suth. W. It., Ill ; and Mussamut ffihaloo v s. Sheik Furzoond Ali, 
5, Ibid, 203, seem to lay down a different principle. 

CIII. The burden of proof as to any particular 
ticfZ-'ia.-f proofsstopar * fact lies on that person who 
wishes the Court to believe iu its existence, unless 
it is provided by any law that the proof of that fact 
shall lie on any particular person. 

Illustration . 

(ft.) A prosecutes B for theft, and wishes the Court to 
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believe that B admitted the theft to C. A must prove the 
admission. 

B wishes the Court to believe that, at the time in question, 
he was elsewhere. He must prove it. 

CIV. The burden of proving any fact necessary 
Burden of proving fact to to be proved in order to enable 

be proved to mako evidence A . • • i n 

admissible. any person to give evidence ot 

any other fact is on the person who wishes to give 
such evidence. 

Illustrations. 

(a.) A wishes to prove a dying declaration by B. A must 
prove B\s death. 

(J.) A wishes to prove, by secondary evidence, the contents 
of a lost document. 

A must prove that the document has been lost. 

CV. When a person is accused of any offence 
Burden of proving that the burden, of proving the exist- 
exceptions. cnee of circumstances bringing 

the case within any of the general exceptions in 
the Indian Penal Code, or within any special 
exception or proviso contained in any other part of 
the same Code, or in any law defining the offence, 
is upon him, and the Court shall presume the 
absence of such circumstances. 

Illustrations. 

(a.) A, accused of murder, alleges that, by reason of unsound¬ 
ness of mind, he did not know the nature of the act. 

The burden of proof is on A. 

(b.) A, accused of murder, alleges that, by grave and sud¬ 
den provocatiou, he was deprived of the power of self-control. 

The burden of proof is on A. 

(c.) Section 325 of the Indian Penal Code provides that who¬ 
ever, except in the case provided for by Section 335, voluntarily 
causes grievous hurt, shall be subject to certaiu punishments. 

A is charged with voluntarily causing grievous hurt under 
Section 325. 

The burden of proving the circumstances, bringing the case 
under Section 335, lies on A. 

“ When a legislative enactment contains a proviso, or an exception 
within which a party seeks to bring himself or another, he must prove 
the circumstances which bring him or that other within the exception. 
The technical rule is this,—when a statute in the enacting clause, 
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contains an exception and fixes a penalty, then the party seeking to 
criminate another under that statute is bound to show that the case 
does not fail within the exception : but when there is no exception 
within the enacting clause, but in another distinct and separate clause, 
or even if it be in the same section, but be not incorporated with the 
enacting clause by words of reference, the onus probandi is shifted. It 
is not then necessary for the prosecutor to do more than show that the 
party whom he arraigns has been guilty of the crime in the enacting 
clause: and it is for the accused to show that the independent exceptive 
clause, takes his case out of the danger of the law.”— Norton on ErU 
donee , 297, citing in illustration of the first rule.— Spiers vs. Parker 
1, T. It., 141, and of the second; JR vs. Hall , 1, T. li., 320. 

CVI. When any fact is especially within the 

Burden of proving fact knowledge of pefSOll, til G 

specially within knowledge, burden of proving that tact is 
upon him. 

Illustrations. 

(a.) When a person does an act with some intention other 
than that which the character and circumstances of the act 
suggest, the burden of proving that intention is upon him. 

(b.) A is charged with travelling on a railway without a 
ticket, the burden of proving that he had a ticket is on him. 

“ F or instance, where a hawker or pedlar stands charged with trading 
without a license, it is easy for him to produce his license, and so end 
the discussion, whereas it may throw the most serious impediment in 
the way -of the prosecutor if he were bound to prove that the hawker 
was not licensed. So in an action for practising as an apothecary 
without a certificate, the defendant must produce his certificate. So on 
a charge of selling ale without a license : so in many old cases on the 
game laws for shooting without a qualification.”— JVorton on Evidence 
p. 298. See another exposition of the rule, Ibid, p. 299. 

C'VII. When the question is whether a man is 

B.nl.n of proring death 01' dead, and it IS shoWt. 

of person kuo^ m h»v« that he was alive within thirty 

been alive within tuirty * 

years. years, the burden ot proving 

that he is dead is on tlie person who affirms it. 

As to presumptions regarding human life, Best says .—“There is cer¬ 
tainly in the English law no presttmplio juris relative to its duration 
in the abstract; and in one caso the Court of Queen’s Bench said that 
they could not assume judicially that a person alive A.D. 1034, was 
not still living A.I). 1827.' {Atkins vs. Warrington, 1, Cbitty, Plead.,258, 
6th Ed. See also Benson vs. Olive, 2 Str. 920.) Tho death of any 
pjvrty once shown to have been -alive., is matter of lact to be doteimined 
by- & jury, as tho presumption is m favor of tho continuance ot lito. 
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the onus of proving the death, lies on the party who asserts it,”— 
ft mar tic vs. P&nhallow, 2 Lord Rayin, 999 ; Throgmorton vs. Walton , 
2 Ro. 461; Wilson vs. Hodges, 2 East, 312. 

The presumption of death from the fact of absence without tidings 
is rebuttable by circumstances accounting for the want of tidings. 
“Thus in Bowden ms. Henderson (2 Simile and Giffard, p. 336), wliero 
there existed the circumstances stated in the judgment, the Vice-Chan¬ 
cellor Stuart thus stated the law on this subject:—The principle on 
which tho Court presumes the death of a person of whom no tidings 
have been received for a long period of time, is this: that if he wore 
living he would probably have commu nicated with some of his friends 
and relatives. It is a conclusion which tho Court draws from the 
probabilities of the case. It is quite clear, therefore, that when no such 
probability exists , the presumption can not arise.”—See Goodeve on Evi¬ 
dence, p. 600. 

“ Absence , means absence from some particular place, as, for instance, 
the residence or place of resold of the party when last at home;—-in 
short, the place where be would be likely to be known. Tidings must 
be with reference to some person or persons—members, for instance, of 
the family or friends—with whom communication might be expected to 
have taken place had the party been in fact living.” Ibid 601. 

Where the husband is unheard of for the prescribed number of years, 
the mere omission of ceremonies being performed by his wife will not 
prevent the presumption of death from arising.— GAosee vs. Jusoade , 2 
Agra Rep., A. C., 226. 

CVIII. When the question is whether a man is 
Turd on of proving that alive or dead, and it is proved 
that he lias not been heard of 
• Teats- for seven years by those who 

would naturally have heard of him if he had been 
alive, the burden of proving that he is alive is 
on the person who affirms it. 

CIX. W hen the question is whether persons are 
partners landlord and tenant, or 
principal and agent, and it has 
been shown that they have been acting as such, 
the burden of proving that they do not stand, or 
have ceased to stand, to each other in those rela¬ 
tionships respectively, is on the person who affirms 
it. 

In suit by a member of a Hindu family, the plaintiff stated tho 
family to be joint , and the defendant admitted that at one time it was 
joint, it was held that the onus of proving a separation was on the defend¬ 
ant. failing which the property must be considered as joint.— Beer 
Sara in Sircar vs. Teen Cowree Nyndeej 1 Sttfch., W. R., 316. 
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As to agent of foreign principal.—See McGavinx s. Wilson, 1 Iud. Jur. 
N. S., p. 406. 

CX. When the question is whether any person 

Harden of proof as to ™ OWUGV of anything of which 

ownership. he is shown to be in possession, 

the burden of proving that he is not the owner is on 
the person who affirms that he is not the owner. 

In a suit to recover possession, where plaintiff proves possession, and il- 
Jegal dispossession, the onus of proving the title is shifted upon the defen¬ 
dant in the first instance, and if the latter establishes his title, the plaintiff 
must then he required to prove his.— Radhoe Bullab Qossain vs . Kishen 
Gobind Qossuin, 9 Suth., W. It., 71. 

In a suit for possession of land from which tho plaintm has bepn 
dispossessed by the defendant, if the defendant admits tho plaintiff’s 
possession as lakhcrajdar up to the time of dispossession, and justifies his 
proceedings by pleadLing, that tho lakheraj was created subsequent to 
1790, and that tho land is part of his mal land, it is not necessary to 
t,-y the plaintiff’s title, but the onus is on the defendant to prove his 
allegation.— Dot it vi Churn Uutt vs. Bcttnloll J)un, 5 Suth. W. It., 01. 

CXI. Where there is a question as to the good 
Proof of good faith in faith of a transaction between par- 
^Tin^uorofS ties one of whom stands to the 
confidence. other in a position of activo con¬ 

fidence, the burden of proving the good faith of 
the transaction is on the party who is in a position 
of active confidence. 

Illustrations. 

(a.) The good faith of a sale by a client to an attorney is 
in question in a suit brought by the client. The burden of pro¬ 
ving the good faith of the transaction is on the attorney. 

(/>.) The good faith a of sale by a son just come of age to a 
father is in question in a suit brought by the son. The burden 
of proving the good faith of the transaction is oa the father. 

CXI I. The fact that any person was born during 
the continuance of a valid mar¬ 
riage between his mother and 
any man, or within two hundred and eighty days 
after its dissolution, the mother remaining un¬ 
married, shall be conclusive proof that he is the 
legitimate son of that man, unless it can be shown 


Birth during marriage, 
conclusive proof of legitimacy. 
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that the parties to the marriage had no access to 
each other at any time when lie could have been 
begotten. 

“ It, is presumptio juris et de jure, that a child born after wedlock, 
of which the mother was, even visibly pregnant at the time of the 
marriage, is the offspring of the husband. So every child born during 
wedlock where the married parties arc neither infra nuliles annas, nor 
physically disqualified for sexual intercourse is presumed legitimate 
even when the parties are living apart by mutual consent, but not when 
they are separated by a sentence pronounced by a Court of competent 
jurisdiction, in which case obedience to the sentence of the Court will 
be presumed/’— SL George s vs. St Margaret*s y 1 Salk., 123 ; Sydney 
vs. ; Sydney , 3 P., Wins. 275. 4 ‘ It is competent to negative the fact of 

sexual intercourse between the parties during the time when, according 
to the course of nature, the husband could have been tbe father of tin* 
child.”— Morris vs. Davis, 5 Oh and F. 163; R. vs. The Inhabitants 
of Mansfield, IQ. B, 444. 44 If, however, the fact of sexual intercourse 

between the husband and wife has been established to the satisfaction 
of the tribunal, the presumption cannot be rebutted by proof of adul¬ 
tery, as the law will not in that case allow a balance of evidence as to 
who was most likely to be the father of the child”— Banbury peerage, 
wise I, Sim. and S. 155; Head vs. Head, Id . 152 ; Morris vs, Davis 

5 C1. and F., 163. 

According t o the Mahomedan law, a child born in wedlock, is deemed 
to be the child of the toother's husband,— Jeswant Singhee vs. Jet 

6 inghee, 6 Suth. W. R, 46 (P. C.) So also a child born out of wedlock, 
if acknowledged, acquires tbe status of legitimacy.— Bebee Nujeeboo- 
nissa vs. Bebee Zumeerun and another * 11 Suth. W. R., 426 {Civ, 11.) 

Matter of legitimacy decided in one Court should be considered 
as settled in another unless there is clear evidence of fraud or collusion. 
— Raj kr is to Roy vs. KishOree Mohan Mojoomdav, 3 Suth. W. It., 14 
Civ. R. 

CXIII. A notification in the Gazette of India 
proof of cession of tom- that any portion of Bri tish ter- 

tory ‘ ritory lias been ceded to any 

Native State, Prince or Ruler, shall be conclusive 
proof that a valid cession of such territory took 
place at the date mentioned in such notification. 

OXIV. The Court may presume the existence of 

Court may presume exist- any fact which it thinks likely 

en*e<.foerum facts. to have happened, regard being 

had to the common course of natural events, human 
conduct and public and private business in their 
relation to the facts of the particular ease. 

i. 
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Illustrations . 

The Court may presume— 

(a.) That a man who is in possession of stolen goods soon 
after the theft is either the thief or has received the goods know¬ 
ing them to be stolen, unless he can account for his possession. 

\b.) That an accomplice is unworthy of credit, unless he 
is corroborated in material particulars. 

(c.) That a bill of exchange accepted or endorsed, was ac¬ 
cepted or endorsed, for good consideration. 

(cl) That a thing or state of things which has been shown 
to be in existence within a period shorter than that within 
which such things or states of things usually cease to exist, is 
still in existence. 

(e.) That judicial and official acts have been regularly per¬ 
formed. 

(f.) That the common course of business has been followed 
in particular cases. 

(</.) That evidence which could be and is not produced 
would, if produced, be unfavourable to thb person who withholds 
it. 

(k) That if a man refuses to answer a question which ho is 
not compelled to answer by law, the answer, if given, would 
be unfavourable to him. 

(i.) That when a document creating an obligation is in 
the hands of the obligor, the obligation has been discharged. 

But the Court shall also have regard to such facts as the fol¬ 
lowing in considering whether such maxims do or do not apply 
to the particular case before them. 

As to illustration (a) —A shop-keeper has in his till a mark¬ 
ed rupee soon after it was stolen, and cannot account for its 
possession specifically, but is continually receiving rupees in the 
course of his business. 

As to illustration (b) —A, a person of the highest character, 
is tried for causing a man’s death by an act of negligence in 
arranging certain machinery. B, a person of equally good 
character, who also took part in the arrangement, describes 
precisely what was done, and admits and explains tho common 
carelessness of A and himself. 

As to illustration (b) —A crime is committed by several 
persons. A, B and C, three of the criminals, are captured on 
the spot and kept a part from each other. Each gives an account 
of the crime implicating D, and the accounts corroborate each 
other in such a manner as to render previous concert highly 
improbable. 

As to illustration (e) —A. the drawer of a bill of exchange, 
was a man of business. B, the acceptor, was a young and 
ignorant person, completely under A’s influence. 






As to illustration (d) —It is proved that a river ran in a 
certain course five years ago, but; it is known that there have 
been floods since that time which might change its course. 

As to illustration (<?)—A judicial act, the regularity of which 
is in question, was performed under exceptional circumstances. 

As to illustration (f) —The question is, whether a letter was 
received. It is shown to have been posted, but the usual course 
of the post was interrupted by disturbances. 

As to illustration (y)—A man refuses to produce a document 
which would bear on a contract of small importance on which 
he is sued, but which might also injure the feelings and repu¬ 
tation of his family. 

As to illustration (ft) —A man refuses to answer a question 
which ho is not compelled by law to answer, but the auswer to 
it might cause loss to him in matters unconnected with the 
matter in relation to which it is asked. 

As to illustration (i)—A bond is in possession of the obligor, 
bu<; the circumstances of the case are such that he may have 
stolen it. 

Chapter YIII.—Estoppel. 

CXV. When one person has, by his declaration, 
act or omission, intentionally 
caused or permitted another person to believe a 
thing to he true and to act upon such belief, nei¬ 
ther he nor his representative shall be allowed in 
any suit or proceeding between liimself and such 
person or his representative to deny the truth of 
that thing. 

Illustration . 

A intentionally arid falsely leads B to believe that certain 
land belongs to A, and thereby induces B to buy and pay for it. 

The land afterwards becomes the property of A, and A seeks 
to set aside the sale on the ground that, at the time of the sale, 
he had no title. He must not be allowed to prove his want of 
title. 

When a person wilfully induces another to believe the existence of 
a certain state ot things, and to deal with him on the faith of it, he and 
those who claim under him are conclusively bound by the representation 
so made.— Moonshee Syud Ameer Alt vs. Syet AM , 5 Suth. W. ft., 289. 

CXVI. No tenant of immoveablo property, or 
Hstoppei 0 f tenant. person claiming through such 
tenant, shall, during the continuance of the tenancy, 
be permitted to deny that the iandlord of such 
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tenant had, at the beginning of tenancy, a title to 
such immoveable property, and no person who 
came upon any immoveable property by the l icense 
of the person in possession thereof, shall be permit¬ 
ted to deny that such person had a title to such pos¬ 
session at the time when such license was given, 

“ This has been applied to the case where tho letting has been by an 
agent , and the landlord un-named ; and the principle would extend to 
tiiat of any party coming in under the permission of the owner, as m 
the instance of a lodger, a servant, or any other licensee”— Doe vs. Bay- 
tup, 3 A. and E., p. 188.—See Goodeve on Evidence , 525. “ Indeed, so 

far lias the doctrine been carried in practice that where the objeet is to 
try the title by one in tho position of a tenant, the only course to he 
pursued is to give up possession, and then bring ejectment.— Ibid 526, 
referring to Doe vs. II iff gins, 4, Q. B., 377. ..... 

“ A tenant coming in under a mortgagor in possession is allowed, on 
notice of the mortgage from the mortgagee, to dispute his immediate 
landlord's (that is the uioitgagor’s) title.”— Doed Higginbotham vs. 
Barton 11 A. and E„ 314. Goodeve on Evidence, 526. 

“ Tenancy is a conclusive estoppel; but mere payment of rent may 
be explained, and it may be shown to have beon made under mistake.”-— 
Doe d Harvey vs. .Francis, 2 JVIoo and It, p. 57. '‘Attornment too, would 
stand upon the same footing, particularly in a case of misrepresentation. 

— Doe d Flever vs. Brown, 7 A. and E. 44/. Ibid 

OXVII. No acceptor of a hill of exchange shall 
Estoppel of acceptor of be permitted to deny that the. 

MU^eiccbauge, bailee °r ^ authority tO tlmW 

such bill or to endorse it, nor shall any bailee or 
licensee he permitted to deny that his bailor or 
licensor had, at the time when the bailment or 
license commenced, authority to make such bail¬ 
ment or grant such license. 

Explanation (1).—The acceptor of a bill of ex¬ 
change may deny that the bill was really drawn by 
the person by whom it purports to have been 
drawn. 

Explanation (2).—If a bailee delivers the goods 
hailed to a person other than, the bailor, he may 
prove that such person had a right to them as 
against the bailor. 

Where the analogy betweeu Native Ho undoes and English Bills of 
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Exchange is complete, the English law is to be applied —-Sumboonath 
Ghose vs. Judoonath Chatterjee, 2 Hyde’s Rep., 259. 

“By acceptance, the drawee admits the signature and capacity of the 
drawer, and cannot, after thus giving the bill currency, be admitted to 
prove that the drawer's signature was forged .—Price vs. Neale, 3 Burr. 
1354; Porthouse vs. Parker , 1 Camp. 82 ; Prince vs. Brunatte , 1 
Bing. N. C., 435. Bytes on Bills of j Exchange, 184. 

Chapter IX.—Of Witnesses. 

OX VIII. All persons shall be competent to 

who may testify. testify, unless the Court considers 

that they are prevented from understanding the 
questions put to them, or from giving rational an¬ 
swers to those questions, by tender years, extreme 
old age, disease, whether of body or mind, or any 
other cause of the same kind. 

^ See Ooodeve on Evidence, p. 124, as to the difference between the 
English and Indian law on this point, and also the opinion of Mr. 
.T. FitzJiiuies Stephen, as to the -value of the evidence of children, 
(quoted by Goodeve, p. 125.) 

Explanation .—A lunatic is not incompetent to 
testify unless he is prevented by his lunacy from 
understanding the questions put to him and giving 
rational answers to them. 

CXIX. A witness, who is unable to speak, may 
Dumb witnesses. give liis evidence in any other 

manner in which he can make it intelligible, as by 
writing or by signs; but such writing must be 
written and signs made in open Court. Evidence 
so given shall be deemed to be oral evidence. 


CXX. In all civil proceedings the parties to the 

TVtnrried persona in civil suit, and the husband or wife of 

criminal proceedings. any parfcy the ^ b(J 

competent witnesses. In criminal proceedings 
against any person, the husband or wife of such 
person, respectively, shall be a competent witness. 

See tbe Small Cause Court Act IX, of 1850, Section 46. 

It was held in 1866 by a Full Bench decision of the High Court 
that upon trials in thj mofussil a wife is competent to give evidence 
for or against her husband.— Queen vs. Khyroollah , 6 Suth. W. K., 21 
(■Cr . R.) 
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CXXI. No Judge or Magistrate shall, except 

Judges and Magistrates. UpOll the Special Ol'dCl’ of SOUie 

Court to which he is subordinate, be compelled to 
answer any questions as to his own conduct in 
Court as such J udge or Magistrate, or as to any¬ 
thing which came to his knowledge in Court as 
such Judge or Magistrate, hut he may be exa¬ 
mined as to other matters which occurred, in his 
presence whilst he was so acting. 

Illustrations. 

(a.) A, on his trial before the Court of* Session, says that a 
deposition was improperly taken by B, the Magistrate. B can- 
not be compelled^ answer questions as to this, except upon 
the special order of the Superior Court. 

( l.) A is accused before the Court of Session of having 
given false evidence before B, a Magistrate. B cannot bo asked 
what A said, except upon the special order of the Superior 
Court. 

(c.) A is accused before the Court of Session of attempting 
to murder a Police officer whilst on his trial before B, a Sessions 
Judge. B may be examined as to what occurred. 

CXXII. No person, who is or has been married, 

Communication. during Shall 1)0 Compelled to disclose 

any communication made to him 
during marriage by any person to whom he is or has 
been married, nor shall he be permitted to disclose 
any such communication, unless the person who 
made it or his representative in interest consents, 
except in suits between married persons, or pro¬ 
ceedings in which one married person is prosecuted 
for any crime committed against the other. 

CXXII I. No one shall be permitted to give any 
_ Evidence a. to affairs of evidence derived from unpublish- 
sutc - ed official records relating to any 

affairs of State, except with the permission of the 
officer at the head of the department concerned, 
who shall give or withhold such permission as he 
thinks fit. 
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CXXIV. No public officer shall be compelled 
official communications. to disclose communications made 
to him in official confidence, when he considers 
that the public interests would suffer by the dis¬ 
closure. 

CXXV. No Magistrate or Police officer shall 

information aa to commit. be compelled to say whence he 
sion of ofi'cucca. got any information as to the 

commission of any offence. 


CXXVI. 


Professional communica¬ 
tions. 


No barrister, attorney, pleader or va¬ 
kil, shall at any time, be permit¬ 
ted, unless with his client’s ex¬ 
press consent, to disclose any communication made 
to him in the course and for the purpose of liis' em¬ 
ployment as such barrister, pleader, attorney or 
valul by or on behalf of his client, or to state the 
contents or condition of any document with which 
lie has become acquainted in the course and for the 
purpose of his professional employment, or to dis¬ 
close any advice given by him to his client in the 
course and lor the purpose of such employment: 

“ The witness must be the professional adviser, employed in the ac¬ 
tual matter the subject of the communications,—that is, as the respon¬ 
sible legal adviser or actor in it. A party, albeit a lawyer, merely 
casually consulted or asked about it as a friend, or even confidentially 
consulted, while another was the acting Counsel or Attorney, would not 
be within the exception/ 1 — Wilson vs. Rastall, 4, T. It., 750.— Goodeve on 
Evidence , 161. 

4< The communication must bo one having a bearing on ilie subject 
on which the professional adviser was being consulted not unnecessary 
to it, or a mere gratuitous piece of information; as wlieu, for instance, 
a prosecutor had told his attorney that u lie would give a large sum to 
have the prisoner hanged” ( Anyiesley vs. Earl of Anglesea , II. Howell s 
State trials, 1223); or a party after having compromised^ a 8uit y had 
actually told his lawyer, “ he was glad he had settled it/ {Cobden vs. 
Kendrick . 4 T. R., p . 431.)— Goodeve on Evidence , p. 161. 

Communications between mookfears and their clients are not^ privi¬ 
leged.— Queen vs. Chunderkant Chuckerbittty y 1. Beng. Law Rep., 8 

(X CV.) 

Provided that nothing in this section shall pro¬ 
tect from disclosure— 
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(1.) Any such communication made, in further¬ 
ance of any criminal purpose; 

(2.) Any fact observed by any barrister, pleader, 
attorney or vakil in the course of his employment 
as such showing that any crime or fraud has been 
committed since the commencement of his employ¬ 
ment ; 

It is immaterial whether the attention of such 
barrister, attorney or vakil was or was not directed 
to such fact by or on behalf of his client. 

jExplanation. —The obligation stated in this sec¬ 
tion continues after the employment has ceased. 

Illustrations. 

(a.) A, a client, says to B, an attorney,—‘ I have commit¬ 
ted forgery, and I wish you to defend me.’ 

As the defence of a man known to be guilty is not a criminal 
purpose, this communication is protected from disclosure. 

(6.) A, a client, says to B, an attorney,— 4 I. wish to obtain, 
possession of property by the use of a forged deed on which I 
request you to sue.’ 

This communication, being made in furtherance of a criminal 
purpose, is not protected from disclosure. 

(c.) A being charged with embezzlement, retains B, an at¬ 
torney, to defend him. In the course of the proceedings, nB 
observes that an entry has been made in A’s account-book 
charging A with the sum said to have been embezzled, which 
entry was not in the book at tho commencement of his employ¬ 
ment. 

This being a fact observed by B in the course of his employ¬ 
ment showing that a fraud has been committed since the com¬ 
mencement of tho proceedings, it is not protected from disclo¬ 
sure. 

OXXVII. The provisions of Section 126 shall 

section 120 to apply to in- apply to interpreters, and the 
torprotore, &e. clerks or servants of barristers, 

pleaders, attorneys and vakils. 

CXXVIII. If any party to a suit gives evi- 

priviipgo not waited by deuce therein at his own in- 
ToiuDteeruig evidence. stance or otherwise, he shall not 
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be deemed to have consented thereby to such dis¬ 
closure as is mentioned in Section 126, and if any 
party to a suit or proceeding calls any such barris¬ 
ter, attorney or vakil as a witness, he shall be 
deemed to have consented to such disclosure only 
if he questions such barrister, attorney, or vakil on 
matters which, but for such question, he would not 
be at liberty to disclose. 

CXXIX. No one shall be compelled to disclose 

Confidential commute*, to tlio Court any confidential 
tioawithleyai advisors. communication which has taken 

place between him and his legal professional adviser, 
unless he offers himself as a witness, in which case 
he may be compelled to disclose any such com¬ 
munications as may appear to the Court necessary 
to bo known in order to explain any evidence which 
he has given but no others. 

“According to English law, though the Judge is at liberty to warn 
the witness of his privilege, lie is not bound to do so. The witness, 
though having commenced to answer, may slop short and claim his 
protection, at any stage of the enquiry. He cannot be carried further 
than be chooses voluntarily to go himself.”— Goodeve on Evidence, 150, 
citing It. vs. Garbett , 1. Denison, p. 236 ; 2 Carrington and Kirwan, 
p. 474. 

CXXX. No witness who is not a party to a 

Production of wiw suit shall be compelled to produce 
title-deed.. his title-deeds to any property 

or any document in virtue of which he holds any 
property as pledgee or mortgagee, or any document 
the production of which might tend to criminate 
him, unless he has agreed in writing to produce 
them with the person seeking the production of 
such deeds or some person through whom he claims. 

“Were the deeds, instead of being required in the shape of collateral 
testimony on some foreign issue, to be the subject of impeachment them- 
selves, or to be connected with a fraud, the subject or investigation they 
would not fall within the protection. 

“ The document, too, most be one, by the production of which the 
title of the party on whose behalf it is held might be capable ot being 
affected.”— Goodeve on Evidence, p. 148. 
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CXXXI. No one shall be compelled to pro- 
Pro,Motion of -locnmonts duce documents in liis possession 
which, any other person would 
omitied to refuse to produce, he entitled to refuse to produce 

if they were in his possession, unless such last- 
mentioned person consents to their production. 

CXXXIL A witness shall not be excused 
from answering any question as 

Witness not excused from . . . . T # j i it 

ansvvering cn ground that to any matter relevant to the 

answer will criminate. . . * • *1 

matter m issue m any suit or 
in any civil or criminal proceeding, upon the 
ground that the answer to such question will 
criminate, or may tend, directly, or indirectly, to 
criminate such witness, or that it will expose, or 
tend, directly or indirectly, to expose such witness 
to a penalty or forfeiture of any kind : 

Provided that no such answer, which a witness 
Proviso. shall be compelled to give, shall 

subject him to any arrest or prosecution, or be 
proved against him in any criminal proceeding, 
except a prosecution for giving false evidence by 
such answer. 

CXXXIII. An accomplice shall be a competent 
AceoiupHoe. witness against 'an accused per¬ 

son, and a conviction is not illegal, merely, be¬ 
cause it proceeds upon the uncorroborated testi- 
money of an accomplice. 

So a Full Bench decision of the High Court holds that a conviction 
founded upon the uncorroborated evidence of one or more accomplices 
is valid in law. R . vs. Elihee Buksh, 5 Suth. W. R., 80 (Or. 2?.) See also 
if. vs Godai Raout .—Ibid, 11. But see the following cases:— Queen vs., 
Vwarka and Sonjch Lully 1 Ind. Jur, N. S. 100; Queen vs. Nunhoo 
{> Suth W. R., 28 (Or. R.) 

* In the case in which the commission of a crime is sought to be 
proved against .another on the evidence of an accomplice, there is no 
actual rule of laic demanding corroboration to justify a conviction. 
Juries, however, are ready if ever instructed by the Judge to convict in 
its absence ; so that convention has supplied what the law does not re¬ 
quire”.'— Good eve on Evidence . 306. So in the ease of Queen vs. Eli bed 
Buksh (5 Suth. W. R, 80 Cr. R,) the High Court ruled that " a Con. 
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yiction may be legally bad on the uncorroborated evidence of one or 
more accomplices; bub the evidence of accomplices must not be left to 
the jury without such directions and observations from the Judge, as 
the circumstances of the case may require ; and the omission of the 
Judge to do so amounts to an error in law which, on appeal, is a ground 
for setting aside the verdict, subject to the limitation provided by the 
Code of Criminal Procedure in Sections 439 and 426, viz., that tho 
Appellate Court is satisfied that the accused person has been prejudiced 
by the error or defect, and that ft failure of justice has been occasioned 
thereby'— Goodeve on Evidence , 307. 

CXXXIV. No particular number of witnesses 
Number of witnesses. shall in any case be required for 
the proof of any fact. 


Order of ,. . 
examination of wituesses, 


Chapter X.—Of the Examination of Witnesses. 

CXXXV. The order in which witnesses are 
production au« produced and examinedl shallbe 
of witnesses. regulated by the law and practice 

for the time being relating to Civil and Criminal 
Procedure respectively* and, in the absence ot any 
such law, by the direction ot the Court. 

See Act VIII of 1859, Sections 172 to 180, and Act XXV of 1861, 

Sections 192 to 201. . . , ,, 

In every Session's trial, no matter how often the case has been before 
the Court, the witnesses must be examined do novo in the same manner 
us if they were entirely new, and had not been examined before, Io 
read to a witness his former deposition on a former tiial is not *tu 
examination of the witness in the presence of the accused .—Queefi vs. 
Shaih Kycrnut , Suth. W. R., 1864, 13 {Cr. E.) So also must the 
witnesses be heard whenever a prisoner is put on his trial. Quee?i vs. 
Charroo, Ibid 32. 


CXXX V I. When either party proposes to 

.Tudfjo to decide udmiasibi- give CVideUCe Of UUy fact, tllO 

biiity of evidcueo. Judge may ask the party propo¬ 

sing to give the evidence in what manner tlie alleg¬ 
ed fact, if proved, would he relevant, and the J udge 
shall admit the evidence if he thinks that the fact, 
if proved, would be relevant, and not otherwise. 

If the fact proposed to be proved is one of which 
evidence is admissible only upon proof of some 
other fact, such last-mentioned fact must be proved 
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before evidence is given of the fact first mentioned, 
unless the party undertakes to give proof of such 
fact and the Court is satisfied with such under¬ 
taking. 

If the relevancy of one alleged fact depends 
upon another alleged fact being first proved, the 
Judge may in his discretion either permit evidence 
of the first fact to be given before the second fact is 
proved, or require evidence to be given of the 
second fact before evidence is given of the first 
fact. 

Illustrations. 

(a.) It is proposed to prove a statement about a relevant 
fact by a person alleged to be dead, which statement is rele¬ 
vant under Section 32. 

The fact that the person is dead must be proved by the person 
proposing to prove the statement before evidence is given of the 
statement. 

(£.) It is proposed to prove by a copy the contents of a 
document said to be lost. 

The fact that the original is lost must be proved by tbe person 
proposing to produce the copy before tbe copy is produced. 

(c.) A is accused of receiving stolen property knowing it to 
have been stokn. 

It is proposed to prove that he denied the possession of the 
property. 

The relevancy of tbe denial depends on the identity of the 
property. The Court may in its discretion either require the 
property to be identified before the denial of the possession is 
proved, or permit the denial of the possession to be proved 
before the property is indentified. 

(d.) It is proposed to prove a fact (A) which is said to have 
been the cause or effect of a fact in issue. There are several 
intermediate facts (B, C and D) which must be shown to exist 
before the fact A can be regarded as the cause or effect of the 
fact in issue. The Court may either permit A to be proved 
before B, C or I) is proved, or may require proof of B, C and D 
before permiting proof of A. 

CXXXYII. The examination of a witness by 
ExamiQfttion-m-chief . the party who calls him shall 
be called his examination-iu-chief. 
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The examination of a witness by the adverse 
Cross-examination. party shall be called his cross- 

examination. 

The examination, of a witness, subsequent to the 
Ee-exareination. cross-examination by the party 

who called him, shall be called his re-examination. 

CXXXVIII. Witnesses shall be first exainined- 

Onier of examinations, in-chief, then (if the adverse 
Direction of re-examiuution. p ar f,y so desires) cross-examined, 

then if the party calling him so desires re-exa¬ 
mined. 

The examination and cross-examination must 
relate to relevant facts, but the cross-examination 
need not be confined to the facts to which the wit¬ 
ness testified on his examination-in-chief. 

The re-examination shall be directed to the expla¬ 
nation of matters referred to in cross-examination, 
and if new matter is by permission of the Court, 
introduced in re-examination, the adverse party 
may further cross-examine upon that matter. 

CXXXIX. A person summoned to produce a 

Cross-examination of per- document does not become a wit- 

son called to produce a do- . , n . , 

cument. ness by the mere tact that he 

produces it, and cannot be cross-examined unless 
and until be is called as a witness. 

CXL. Witnesses to character may be cross- 
witnesses to character. examined and re-examined. 

CXLI. xlny question suggesting the answer 
Leading question. which the person putting it 

wishes or expects to receive, is called a leading 
question. 

CXLII. Leading questions must not, if objected 
When they mnst not be to by the adverse party, be asked 
a9ked - in an examination-in-chief, or 

in a re-examination, except with the permission of 
the Court. 
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Evidence as to matters in 
writing. 


The Court shall permit leading questions as to 
matters which are introductory or undisputed, 01 
which have, in its opinion, been already sufficiently 
proved. 

CXLIII. Leading questions may be asked in 

When they may he naked. CrOSS-CXaminatioil. 

CXLIV. Any witness may be asked, whilst un¬ 
der examination, whether any 
contract, grant or other disposi¬ 
tion of property as to which he is giving evidence 
was not contained in a document, and if he says 
that it was, or if he is about to make any state¬ 
ment as to the contents of any document, which, 
in the opinion of the Court, ought to be produced, 
the adverse party may object to such evidence 
being given until such document is produced, or 
until facts have been proved w r hieh entitle the party 
who called the witness to give secondary evidence 
of it. 

Explanation .—A witness may give oral evidence 
of statements made by other persons about the 
contents of documents if such statements are in 
themselves relevant facts. 

Illustrations. 

The question is, whether A assaulted B. 

C deposes that he heard A say to JD— 4 B wrote a letter accus¬ 
ing me of theft, and I will be revenged on him’. This statement 
is relevant, as showing A’s motive for the assault, and evidence 
may be given of it, though no other evidence is given about the 
letter. 

CXLV. A witness may be cross-examined as to 
cross-examination a 3 to previous statements made hv him 
n g . m writing or reduced into writ¬ 

ing and relevant to matters in question without 
such writing being shown to him, or being 
proved; but if it is intended to contradict him 
by the writing, his attention must, before the 
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writing can be proved, be called to those parts 
of it which are to be used for the purpose of 
contradicting him. 

“ The Indian Act, like the English, is silent as to the case in which 
the writing itself has been lost or destroyed , or is not otherwise 
forthcoming. It is apprehended, however, that in such a case the ordi¬ 
nary principle would apply, and secondary evidence become admissable, 
and this is the opinion entertained by English text-writers in reference 
to the clause in the English Act. 

“ Mere opinions given by witnesses, on some former occasion, would 
not form matter for contradicting his statememt unless the opinion were 
in itself a matter of evidence .—As, for instance, in the case of opinion 
on handwriting, a question of science, or so forth, the witness being exa¬ 
mined as an expert. Accordingly, having been asked in cross-examination 
whether on a former occasion he had not expressed an opinion adverse 
to the merits of the side he was then supporting by his testimony,—vis., 
“ that the defendant bad not a leg to stand upon/— and having denied 
it, evidence in contradiction of the denial was refused/*— Goodeve on 
Evidence, p. 258. 

CXI/V I. When a witness is cross-examined, lie 

Questions lawful in cross- may 5 ill addlilOU to tllC qU6S- 

tions, hereinbefore referred to, 
be asked any questions which tend 

(1) to test his veracity; 

(2) to discover who he is and what is his posi¬ 
tion in life, or 

(3) to shake his credit, by injuring his character, 
although the answer to such questions might tend 
directly or indirectly to criminate him, or might 
expose or tend directly or indirectly to expose him 
to a penalty or forfeiture. 

See Section lad. But “ in none of the cases of discrediting, either 
by evidence of misconduct or by the contradiction of his testimony, is the 
witness allowed to be taken by surprise in the proof. Before this can 
be given a foundation must be laid by the interrogation of the witness 
himself ns to the facts relied on to constitute the ground of discredit, and 
by the witness’s denial/*— Goodeve on Evidence, 251; citing the Queen's 
case, 2 Broderip and Bingham, p 312, cited per Parke B. in Attorney- 
General vs. Hitchcook, 11 Jurist, p. 479, &c. 

CXLYIL If any such question relates to a 
When witness to be com- matter not relevant to tlie suit or 

polled to answer. proceeding, the provisions of Sec¬ 

tion 132 shall apply thereto. 
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CXLYIII. If any such question relates to a 
Court to decide wi.cn <inos- matter not relevant to tlio suit 


tion shall be askeil, and when 
witness compelled to answer. 


or proceeding, except in so far 


as it affects the credit of the witness by injuring 
his character, the Court shall decide whether or 
not the witness shall be compelled to answer it, 
and may, if it thinks fit, warn the witness that he 
is not obliged to answer it. In exercising its dis¬ 
cretion, the Court shall have regard to the follow¬ 
ing considerations:— 

(1.) Such questions are proper if they are of 
such a nature that the truth of the imputation con¬ 
veyed by them would seriously affect the opinion 
of the Court as to the credibility of the witness 
on the matter to which he testifies. 

(2.) Such questions are improper if the impu¬ 
tation which they convey relates to matters so 
remote in time or of such a character that the 
truth of the imputation would not affect or would 
affect in a slight degree, the opinion of the Court 
as to the credibility of the witness on the matter 
■ to which he testifies. 

(3.) Such questions are improper if there is a 
great disproportion between the importance of the 
imputation made against the witness’s character 
and the importance of his evidence. 

(4.) The Court may, if it sees fit, draw, from the 
.witnesses’ refusal to answer the inference, that the 
r answer if given would be unfavourable. 

CXLIX. No such question as is referred to 

Question not to be asked m SectlOU 148, OUgllt to he ask— 

without reasonable grounds. e( ^ un l eSS tllC pOrSOll asking it 

has reasonable grounds for thinking that the impu¬ 
tation which it conveys is well-founded. 


Illustrations, 


(a.) A barrister is instructed by an attorney or vakil that an 





THE INDIAN EVIDENCE ACT, 


97 


important witness is a dacoit. This is a reasonable ground for 
asking the witness whether he is a dacoit. 

( b .) A pleader is informed by a person in Court that an 
important witness is a dacoit. The informant on being ques¬ 
tioned by the pleader gives satisfactory reasons for his statement. 
This is i % reasonable ground for asking the witness whether he is 
a dacoit. 

( c .) A witness, of whom nothing whatever is known, is asked 
at random whether he is a dacoit. There are here no reasonable 
grounds for the question* 

(d.) A witness, of whom nothing whatever is known, being 
questioned as to his mode of life and means of living, gives un¬ 
satisfactory answers. This may be a reasonable) ground for as- 
ing him if he is a dacoit 

CL. If the Court is of opinion that any such 

Procedure of Court in OUCStion WUS askctl Without 
case of question being ashed A t .. •. 

without reasonable grounds. rO&SOHtiblC grOUIlClS, it IHUy* ll it 

was asked by any barrister, pleader, vakil or attor¬ 
ney, report the circumstances of the case to tho 
High Court or other authority to which such barris¬ 
ter, pleader, vakil or attorney is subject in the exer¬ 
cise of his profession. 

CLI. The Court may forbid any questions or 
Indecent and acajous inquiries which it regards as in- 
qucst.ons. decent or scandalous, although 

such questions or inquiries may have some bear¬ 
ing on the questions before the Court, unless they 
relate to facts in issue or to matters necessary to 
he known in order to determine whether or not 
the facts in issue existed. 

CLII. The Court shall forbid any question 

Questions intended to in. which appears to it to be intend- 
BU it or annoy. e d i nsu it or annoy, or which, 

though proper in itself, appears to the Court need¬ 
lessly offensive in form. 

CLIII. "When a witness has been asked and has 
Exclusion of evidence to answered any question which is 

contradict answers to ques- \ • • -» • 

tions testing veracity . relevant to the inquiry only m so 

far as it tends to shake his credit by inquiring his 
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character, no evidence shall be given to contradict 
him: but if he answers falsely, lie may afterwards 
be charged with giving false evidence. 

Exception 1.—If a witness is asked whether he 
has been previously convicted of any crime and 
denies it, evidence may he given of his previous 
conviction. 

Exception 2.—If a witness is asked any question 
tending to impeach his impartiality and answers it 
by denying the facts suggested, he may be contra¬ 
dicted. 

Illustrations. 

(«.) A claim against an underwriter is resisted on the ground 
of fraud. 

The claimant is asked whether, in a former transaction, he 
had not made a fraudulent claim. He denies it. 

Evidence is offered to show that he did make such a claim. 

The evidence is inadmissible. 

(1.) A witness is asked whether he was not dismissed from a 
situation for dishonesty. Ho denies it. 

Evidence is offered to show that he was dismissed for dis¬ 
honesty. 

The evidence is not admissible. 

(<?.) A affirms that on a certain day he saw B at Lahore. 

A is asked whether he himself was not on that day at Calcutta. 
He denies it. 

Evidence is offered to show that A was on that day at Cal¬ 
cutta. 

The evidence is admissible, not as contradicting A on a fact 
which affects liis credit, but as contradicting the alleged fact 
that B was seen on the day in questiou in Lahore. 

In each of these cases the witness might, if his denial was 
false, be charged with giving false evidence. 

(d.) A is asked whether his family has not had a blood feud 
with- the family of B against whom he gives evidence. 

Ife denies it. He may be contradicted on the ground that 
the question tends to impeach his impartiality. 

CLIV. The Court may in its discretion permit 

Question b y party to hie the person who calls a witness to 
<«m witness, put any questions to him which 

might be put in cross-examination by the adverse 
party. 
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CLY. The credit of a witness may be impeack- 

Impeaobingcredit of wit- ed 111 the following Way* by tllC 


adverse party, or with the con¬ 


sent of the Court, by the party who calls him :— 

(1.) By the evidence of persons who testify 
that they, from their knowledge of the witness, 
believe him to be unworthy of credit. 

(2.) By proof that the witness has been bribed 
or has had the offer of a bribe, or has received any 
other corrupt inducement to give his evidence. 

(3.) By proof of former statements inconsistent 
with any part of his evidence which is liable to be 
contradicted. 

(1.) When a man is prosecuted for rape or an 
attempt to ravish, it may be shown that the prose¬ 
cutrix was of generally immoral character. 

So held in R. vs. Brown , 1 law Hop., C. C., p. 70. 

Explanation .—A witness declaring another wit¬ 
ness to be unworthy of credit may not, upon his 
examination-in-chief, give reasons for his belief, 
but he may be asked his reasons in cross-examina¬ 
tion, and the answers which he gives cannot be 
contradicted, though, if they are false, he may 
afterwards be charged with giving false evidence. 


Illustrations t 


(a.) A sues B for the price of goods sold and delivered to B. 

C says that he delivered the goods to B. 

Evidence is offered to show that, on a previous occasion, ho 
said that he had not delivered the goods to B„ 

The evidence is admissible. 

(?;.) A is indicted for the murder of B. 

C says that B, when dying, declared that A had given B the 
wound of which he died. 

Evidence is offered to show that, on a previous occasion, C 
said that the wound was not given by A or in his presence. 

The evidence is admissible. 

CLVI. When a witness whom it is intended to 
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Questions tending to cor¬ 
roborate evidence of rele¬ 
vant fact, admissible. 


corroborate gives evidence of 
any relevant fact, lie may be 
questioned as to any otlier cir¬ 


cumstances which he observed at or near to the 
time or place at which such relevant fact occurred, if 
the Court is of opinion that such circumstances if 
proved, would corroborate the testimony of the 
witness as to the relevant fact which he testifies. ' 


Illustration. 


A, an accomplice, gives an account of a robbery in which he 
took part. Ete describes various incidents unconnected with 
the robbery which occurred on his way to and from the place 
where it was committed. 

Independent evidence of these facts may be given in order to 
corroborate his evidence as to the robbery itself. 

CLYII. In order to corroborate the testimony 


of a witness, any former state¬ 
ment made by such witness re¬ 
lating to the same fact, at or 


Eormer statements of wit¬ 
ness may be proved to cor¬ 
roborate later testimony as 
to same fact. 


about the time when the fact took place, or before 
any authority legally competent to investigate the 
fact, may be proved. 

See Queen vs. Bissen .Nath and another , 7 Sutli. W. E., 31 (Cr. E.) 

CLVIII. Whenever any statement, relevant 
What matter* may bo under Section 32 or 33, is prov- 



either in order to contradict or 


to corroborate it, or in order to impeach or confirm 
the credit of the person by whom it was made, 
which might have been proved if that person had 
been called as a witness and had denied upon cross- 
examination the truth of the matter suggested. 

CLIX. A witness may, while under examina- 
Befreahing memory. tion, refresh his memory by re¬ 
ferring to any writing made by himself at the time 
of the transaction concerning which he is ques- 
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tidtted, or so soon afterwards that the Court con¬ 
siders it likely that the transaction was at that time 
fresh in his memory. 

The witness may also refer to any such writing 
made by any other person and read by the witness 
within the time aforesaid, if when he read it he 
knew it to be correct. 

Whenever a witness may refresh his memory by 
when witness mnynse copy reference to any document, he 
mory. may, with the permission of the 

Court, refer to a copy of such document: Provided 
the Court be satisfied that there is sufficient reason 
for the non-production of the original. 

An expert may refresh his memory by reference 
to professional treaties. 

CLX. A witness may also testify to facts men- 
Testimony to facts stated tioned in any such document as 

in document mentioned in . . i * o • i a n 1 

section 158. is mentioned in section loy, al¬ 

though he has no specific recollection of the facts 
themselves, if he is sure that the facts were correct¬ 
ly recorded in tlie document. 

Illustration . 

A book-keeper may testify to facts recorded by him in books 
regularly kept in tbe course of business, if he knows that the 
books were correctly kept, although he has forgotten the 
particular transactions entered. 

CLXI. Any writing referred to under the provi- 
night of adverse party as sions of the two last preceding 
memory. sections must be produced and 

shown to the adverse party if he requires it; such 
party may, if he pleases, cross-examine the witness 
thereupon. 

CLXII. A witness summoned to produce a docu¬ 
ment shall, if it is in his posses- 
sion or power, bring it to Court, 
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notwithstanding any objection which there may be 
to its production or to its adtnissi bility. The validi¬ 
ty of any such objection shall be decided on by 
the Court. 

The Court, if it sees fit, may inspect the docu¬ 
ment, unless it refers to matters of State, or take 
other evidence to enable it to determine on its 
admissibility. 

If for such a purpose it is necessary to cause 
, any document to be translated. 

Translation of documents. n v n . * * • j , , . 

the Court may, it it thinks fit, 
direct the translator to keep the contents secret, un¬ 
less the document is to be given in evidence, and if 
tlie interpreter disobeys such direction, he shall be 
held to have committed an offence under Section 
166 of the Indian Penal Code. 

CLXIII. When a party calls for a document 
which he has given the other 

Giving as evidence of . -t i 

document called for and party notice to produce, and 

produced on notice. . x •* 1 

such document is produced and 
inspected by tlie party calling for its production, he 
is bound to give it as evidence if the party pro¬ 
ducing it requires him to do so. 

CLXIY. When a party refuses to produce a 
document which he has had 

Giving as evidence ot . t i 

document production of notice to produce, lie cannot 

which was refused on notice. n i A «i v . 

afterwards use the document as 
evidence without the consent of the other party 
or the order of the Court. 

Illustration. 

A sues B on an agreement and gives B notice to produce it. 
At the trial, A calls for the document and B refuses to produce 
it.' A gives secondary evidence of its contents. B seeks to pro¬ 
duce the document itself to contradict the secondary evidence 
given by A, or in order to show that the agreement is not 
stamped. Ife cannot do so. 
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CLXV, The Judge may, in order to discover 


or to obtain proper proof of rele¬ 
vant facts, ask any question lie 


Judge's power to put ques¬ 
tions or order production. 


pleases in any form at any time, of any witness, or 
of the parties, about any fact relevant or irrelevant; 
and may order the production of any document or 
thing: and neither the parties nor their agents shall 
he entitled to make any objection to any such 
question or order, nor, without the leave of the 
Court, to cross-examine any witness upon any 
answer given in reply to any such question: 

Provided that the judgment must be based upon, 
facts declared by this Act to be relevant, and 
duly proved. 

Provided, also, that, this section shall not authorise 
any Judge to compel any witness to answer any 
question, or to produce any document which such 
witness would be entitled to refuse to answer or pro¬ 
duce under Sections 121 to 131 both inclusive, if 
the question were asked or the document were called 
for by the adverse party ; nor shall the Judge ask 
any question which it would he improper for any 
other person to ask under Sections 148 or 149 ; nor 
shall he dispense with primary evidence of any 
document, except in the cases hereinbefore ex¬ 
cepted. 

CLXVI. In oases tried by jury or with assessors. 

Power of jnry or assessors the jury or assessor may put 

to pnt questions. any questions to the witnesses, 

through or by leave of the Judge, which the Judge 
himself might put and which he considers proper. 

Chapter XI. — Of Improper Admission and Rejection 


of Evidence. 


CLXVII, The improper admission or rejection 
No now trial for rejection of evidence shall not be ground 

:__ O 


or improper reception of 
evidence. 


of itself for a new trial or 
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reversal of any decision in any case, if it shall 
appear to the Court before which such objection is 
raised, that, independently of the evidence objected 
to and admitted, there w r as sufficient evidence to 
justify the decision, or that if the rejected evidence 
had been received, it ought not to have varied the 
decision. 

Seo Sections 426 and 439 of the Criminal Procedure Codo relating to 
new trials arid setting aside the judgments of Criminal Courts—See the 
case of Maharajah Jug gut Indur Bunwaree vs. Bhubo Tarinee Dassee , 
14 Suth. W. It., 19 (Civ. R.) with reference to the rejection and admission 
of evidence as ground for reversal of tlio decision of a Lower Court. 
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SCHEDULE, 



Number and year. 


Title. 


Stat. 26 

C. 57. 


Geo. Ill, 


c n 

cji 

CD 

!— 1 


Extent of repeal. 


For the further regulation of the' 
trial of persons accused of 
certain offences committed in 
the East Indies; for repealing 
so much of an Act, made in 
the twenty .fourth year of the 
reign of his present Majesty 
(intituled, an Act for the better 
regulation and management of 
the affairs of the East India 
Company, and of the British 
possessions in India, .and for 
establishing a court of judica¬ 
ture for the more speedy and 
effectual trial of persons accus¬ 
ed of offences committed in the 
East Indies), as requires the 
servants of the East India 
Company to deliver inventories 
of their estates and effects; 
for rendering the laws more 
effectual against persons unlaw¬ 
fully resorting to the East 
Indies ; and for the more easy 
proof, in certain cases, of 
Seeds and writings executed in 
Great Britain or India. 


Section 38 so far as it 
relates to Courts 
of Justice in the 
East Indies. 


Number and year. 


Stat. 14 & 15 Vic. c. 


To amend the 

Evidence. 


Act XV of 1952 


Act XIX of 1853 


Act II of 1855 

Act XXV of 1861 


Title. 


Law 


Extent of repeal. 


of Section 11 and so much 
of Section 19 as relates 
to British India. 


To amend the Law of Evi¬ 
dence. 


To amend the Law of Evi¬ 
dence in the Civil Courts 
of the East India Com¬ 
pany in the Bengal .Pre¬ 
sidency. 


For the further improve- 
ment of the Law of Evi¬ 
dence. 


So much as has not been 
heretofore repealed. 


Section 19. 


So much as has not been 
heretofore' repealed. 


Act I of 1868 


For simp] ifyingtbeProced are Section 200 & 37 
of the Courts of Criminal 
Judicature not establish- 
ed by Royal Charter. 

The General Clauses Act. 

1868. 


Section 7 & 8. 


H. S. CUNNINGHAM, 

Gffg. Secy . to the Council of the Govr,-Genl. 

for making Laws and Regulations, 


o 
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INDEX 


ACCEPTOR, OF A BILL OF EXCHANGE 

cannot deny the authority of drawer ... ... ... 

may denv r that the Bill is really drawn by the ostensible drawer 

ACCIDENTAL 

facts bearing on the question whether an act was 
ACCOMPLICE, 

a competent witness ... ... ... 

conviction not illegal, on the uncorroborated evidence of ... 
ACCOUNT BOOKS, 

entries in, when evidence ... ... ... ... 

ACCUSED PERSON, 

evidence of accomplice against, ... ... 

threat or promise to, in order to obtain confession ... 

confession of, when irrelevant 

when inadmissible 

relevant, when it leads to the discovery of a fact 
otherwise relevant, not to become irrelevant 
merely because it was made under promise of 
secrecy 

its effect on others 
fact of good character of, is relevant 
fact of bad character of, not relevant ... 
previous conviction of, relevant 
onus of proving exception in favor of, is on him ... 
wife or husband of, competent witness ... 

ACTS (on NOTIFICATIONS) 

statement as to fact of public nature contained in, is relevant... 
of Parliament, statement of fact in, 

J mblic, not to be proved... 
ocal and personal, directed by Parliament to bo 
judicially noticed 
what, are ct public documents” 

of the Executive Government of British India, how proved ... 
of a foreign country, how proved 

presumption as to private, of Parliament printed by the 
Queen’s Printer 
what, repealed by this Act ... 

ADMIRALTY COURT 

judgment, decree, or order of, is relevant 

is conclusive proof of, legal character which it confers 
or takes away ... 

is conclusive proof of title declared by it 
seal of maritime or, to bo judicially noticed ... 

ADMISSIONS.—See Confession . 

definition of what is an admission 
what statements are, or are not 

by persons, whose position must be proved, as against party 
to suit 

made by persons expressly referred to by a party to the suit . 
relevancy of, for or against parties concerned 
oral, when relevant os to contents of documents ... 
in civil cases, when relevant... 
are not conclusive proof 

of the execution of a document is conclusive proof 


Sec . 

Page. 
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ib. 

ib. 
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ib. 
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31 

24 
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50 






INDEX. 


ADMITTED FACTS.—See Facts. 

need not be proved ... .»* 

ADVOCATE.—See Barrister. 

ADVOCATES 

bo judicially noticed ... ... ... ... 

AFFAIRS OF STATE 

evidence of, derived from unpublished records not permitted, 
except by consent of public officer 
AGENCY 

burden of proof as to ... •«« ... 

AGENT 

admission made by 
AMBIGUITY 

exclusion of oral evidence to explain, in document... 

ANSWER 

likely to criminate the witness ... ... 

when witness can bo compelled to 
Court to decide when wi tness is obliged to 
no evidence allowed to contradict, bearing on character or 
credit 

inference :to be drawn when witness refuses to 
APPOINTMENT 

of public officer in writing, how proved... 

ART.—See Export, 

terms of ... .<• 

evidence on points of science or 
ARTICLES OF WAR 

to be judicially noticed ... »«« 

ASSESSORS 

in eases tried by, they may put questions to witnesses 
ATTORNEY, 

powers of, presumption as to 

not to disclose professional (communications 

exception as to criminal purpose 

provisions of Section 126 to apply to clerks or servants of 
putting improper questions to witness ... ... 

ATTESTED DOCUMENTS, 

proof of, required by law to be attested 

where attesting witness is not found 
when be denies execution 

admission of party as to the execution of ... 

proof of, not required by law to be attested 


B. 

BARRISTER 

to be judicially noticed ... ... ... 

not to disclose professional communication 
'exception as to furtherance of criminal purpose ... 
privilege not waived by. party volunteering his own evidence 
provisions of Section 126, to apply to clerks and servants of 
putting improper question ... 

BILL OF EXCHANGE.—See Acceptor, 

BOOK 

what evidence required as to statements made in a.^ 
entry in an official 
BOORS 

appropriate, the Court may resort to, on certain matters 
presmnption as to. and maps. 

entry in, kept in the ordinary course of business, and made by 
a deceased or absent person 
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BOOKS .—(Continued J 

entries in, of account regularly kept are corroborative evi¬ 
dence... 

statements in law books of any country 
BBT BE 

impeaching credit of witness by proving ... 

BURDEN OF PROOF 

general rule ... ... ... 

on whom it lies ... 
as to particular fact 

of fact necessary to be proved, to enable proof of any other 
fact 

as to general exceptions in the Penal Code 

of fact, especially within the knowledge of any person 

of death of person known to have been alive within 30 years ... 

of death of person not heard of for 7 years 

as to tenancy, partnership and agency ... 

as to ownership ... 

of good faith ... ... ... ... 


C. 

CAUSE OF DEATH, 

statement of person as to facts which aftorwards aro the cause 
of his death 

CAUSE OF RELEVANT FACTS, 
facts which are the 
CERTIFIED COPY, 

presumption as to ... 

CERTIFIED COPIES, 
public officer shall give 
requistes of ... ... 

may be produced in proof of contents of public documents ... 
of public documents of a foreign country 
presumptions as to, of foreign judicial records 
CHARACTER 

in civil cases when irrelevant. 

in criminal cases good • character when relevant ... 

bad character when irrelevant ... 

in civil cases evidence of, as ado cling damages is relevant 
witness to, may he cross-examined and re-examined 
questions allowed, to injure the chracter of a witness to shake 
his credit 

CODES OF CIVIL AND CRIMINAL PROCEDURE 
proceedings under to be governed by this Act 
COMMENCEMENT 

of this Act, (the date of its commieg into force) ... 
of hostilities to be judicially noticed 
COMMUNICATIONS.—See Attorney , Barrister , Confidential 
Communications , Official Communications 
made during marriage privileged 
official, privileged 
professional, privileged 
confidential, privileged 
COMP ART SON.-—See Handwriting. 

COMPETENT WITNESSES, 

who are ... ••• ... **• 

CONFESSION 

caused by inducement, threat, or promise inadmissablo 
made to a Police officer, cannot he used... 
discovery of fact, in consequence of 
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CONFESSION.— (Continued.) 

after removal of impression caused by ind iiccment, threa t, or 
promise 

otherwise relevant, not to become irrelevant, because of promise 
of secrecy 

as affecting person making it and others jointly 
CONFIDENTIAL COMM UN [CATION 
with legal adviser, privileged 
CONSIDERATION, 

want of, may be proved to invalidate a document ... 
CONSPIRATOR, 

things said or done by a, in reference to common design 
CONSTITUTION 

of religious or charitable foundation, bow Court is to form an 
opinion as to ... ... 

CONTRACT 

reduced to writing, must bo proved by document itself 
even if it is contained in more than one document ... 
exclusion of oral evidence as to terms of a written ... 
oral evidence may bo admitted to sot aside written, on ground 
of fraud, &c. ... 

oral evidence of agreement of matter, on which written, is 
silent 

usage and custom usually annexed to, may be proved 


rules as to explaining 


secondary evidence as to written, when admissible ... 
CONTRADICTION, 

exclusion of evidence in, to answer of witness 
cross-examination to show, in present and previous statement 
of witness 
CONVERSATION, 

statement forming a part of conversation, how proved 
CONVICTION 

previous, in criminal trials, relevant 
CO-PARTNERSHIP, 

Presumption as to 
burden of proof as to 
COPIES.—Sec Certified copies . 

copies made from the original by mechanical processes, admitted 
as secondary evidence 

copies made from and compared with the original ... 
or extracts contained in the London Gazette in proof of pro¬ 
clamations, orders, &c. 
presumption as to machine copies 

when a witness may uso a copy of a document to refresh 
memory 

CORROBORATION, 

conviction on the evidence of an accomplice, without further, 
not illegal 

questions tending to the, of evidence of relevant fact, ad¬ 
missible ... ... 

former statement of witness may be used as of later 
testimony 

Account-books to be used only in, of evidence 
COUNCILS, 

course of proceedings of, under the Indian Councils’ Act, to be 
judicially noticed 
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COURSE OF BUSINESS 

existence of any, when relevant 

statement made by person in the ordinary 

Court may presume a fact, regard being had to public or private 

entries in books of account kept regularly in the ... 

COURSE OF NATURAL EVENTS, 

Court may presume a fact, having regard to the ... 

COURT, 

meaning of the term 
material ... 

judgments of 

in probate jurisdiction 
when relevant and when not 
facts of which, will take judicial notice... 
may presume existence dt‘ certain facts ... ... 

to decide what questions may bo put to witness 
CREDIT.—See Witness. 

of witness, how may bo shaken in cross-examination 
what questions are proper and improper for that purpose 
answers to such questions, not to be contradicted ... 
exceptions in what cases 
of witness, how may bo impeached 
CRIMINATE.—See Questions 

documents tending to, privileged from production ... 
CROSS-EXAMINATION, 
what is called 

where witness is only summoned to produco a document 
of witness speaking to character 
leading question may he asked in 

as to previous statement made by a witness and reduced to writing, 
without the wnting being shown 
to test the veracity of a witness 

Court to determine upon the propriety of question asked in ... 
questions in, under Section 148 not to be asked without rea¬ 
sonable ground for the truth of the imputation they convey... 
improper question in, how to bo dealt with by the Court, 
what is proper ... 

CUSTOM.—See Usages. 

what facts are relevant whon the question is as to the existence 
of any 

statement receivable, giving the opinion of a deceased or ab¬ 
sent person, to the existence of any public right or 
evidence of persons, as to the existence of any general right or, 
general right or, what it means 

usage or, by which incidents not expressly mentioned in con¬ 
tracts, may be proved 

D. 

DAMAGES, 

in suits for, what evidence is relevant*to determine the amount 
evidence of character, as affecting, receivable 
DEATH.—Seo Statements. 

burden of proving, of a person shown to have been alive with¬ 
in thirty years 

presumption as to, when a person has not been heard of, for 
seven years ... ... 

statement as to facts which are the cause of 
when admissible . . ... ... ... 

of witness; how his evidence already given, may be used 
DECEPTION, 

confession made in consequence of a, practised on an accused 
person ««• »«« ... ,,, 
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DECISIONS, 

presumption as to collection of laws, and reports of ... 

DEGREE 

of a Court, relevant when it prevents any Court from taking 
cognizance of a suit 

of competent Court, in the exercise of probate, matrimonial, 
admiralty, or insolvency jurisdiction relevant, and conclusive 
between third persons when irrelevant and wlion not 
what decrees are not relevant 

may bo proved to have been passed without jurisdiction, or 
obtained by fraud 

DISCLOSURE.—See Communications. 

consent to the, of professional communication cannot be pro- 
* sumed, when witness himself volunteers evidence of it 
of professional communication 
of confidential communications 
DISPOSITION 

and ‘ reputation 7 , included in the term “ character” 

DIVORCE ACT, 

proof of marriage under the Indian, not to be affected by the 
provisions of section 

DOC UMENT.—See Title Deeds. 
meaning of the term 

oral admissions as to tho contents of a, when and where not 
relevant 

statement in, used in commerco admissible, when the writer 
is dead or absefit ... - ... 

so also the statement in any 

statement forming part of an insolated document or, document 
which forms part of a book, how proved 
proof of handwriting in a ... 
contents of, how proved ... 
primary evidence of, what it means 
secondary evidence of T what it means ... ... 

in what cases secondary evidenco of contents of, admitted 
rules ns to admission of secondary evidence of 
proof of signature in a 

proof of execution of a, required by law to be attested 

proof where no attesting witness found... ... ' " 

admission of party as to execution of ... 

proof when attesting witness denies execution .•. 

not required by law to bo registered, how proved ... 

public, what is ... 

private, what is ... 

certified copy of public, to be granted by public officer 
proof of, by certified copy ... ... 

proof of other public 

presumption as to genuineness of every, purporting to be a 
certificate, certified copy, or other 
purporting to be record of evidence 
* purporting to be the London Gazette or Gazette of India , &c. 
purporting to bo a, which in tho English Courts would be 
admitted without proof of seal or signature ... 
purporting to be a certified copy of foreign judicial records 
proof of, thirty years old 

proof of contract, &e., reduced to the form of a ... 
proof of contract where, informal 
provision in cases of registered ... 

when language used in, is ambiguous on its face, oral evidence 
excluded 

when language is plain and applies to existing facts 
evidenco as to unmeaning ... 
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DOCUMENT.—See Title Deeds.-—(Continued.) 

rules when the language of a, is uncertain or partially appli¬ 
cable 

illegible characters in a ... ... 

who may give evidence of agreement varying terms of a 
production of a, which another would be entitled to refuse to 
produce 

a witness may refresh his memory by reference to a 
a Judge may at any time order the production of a 
or cause, it to be translated ... 

witness summoned to produce, must bring it to Court 
DRUNK, 

confession made while, is not irrelevant, when otherwise re¬ 
levant 

DUMB WITNESS, 

how evidence of, taken 
DYING DECLARATION.—See Statements . 

E. 

ENTRIES, 

in books of account regularly kept, are relevant 
in any public or other official book, register, or record 
ESTOPPEL, 
chapter on 
what is 

of tenant as to landlord’s title 
of acceptor of Bill of Exchange, bailee, or Licensee 
admission not conclusive proot, but may operate as 
EVIDENCE.—Sec Document . Durden of Proof 
Act, its extent and commencement 
of facts in issue and rolevant facts, may be given 
in formor judicial proceedings when relevant 
not required, of facts judicially noticed 
oral ... 

must be direct 
documentary 

proof of 
primary, what is 
secondary, what is 
proof by primary 
by secondary 

exclusion of oral by documentary 
exclusion of, of oral agreement 

to explain or amend ambiguous document 
against application of document to existing facts... 
as to document unmeaning in reference to existing facts 
as to application of language which can apply only to one of 
several persons or things ... 

as to application of language to one of two sets of facts, to 
neither of which, the whole correctly applies 
as to meaning of illegible characters 
who may give, of agreement varying terms of document 
production and effect of 
as to affairs of State 

Judgo to decide as to admissibility of ... 
as to matters in writing 

no new trial for rejection, or improper admission of 
EXAMINATION. 
in-Chief, what is 
cross—, what is ... 
re—, what is 

order in which the, of witness must proceed 
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EXAMtKATIO‘S'.--(C'^nfmK^.) 

cross—, of a person called to produce a document when allowed 
leading questions in cross—, when not allowed 
when permitted 

A witness under, may be uaked whether any contract, "rant, &e., 
of which lie is giving evidence is in writing, and may be 
stopped if it is, &e. 

EXCEPTIONS, 

in the Indian Penal Code, burden of proof of circumstances, 
bringing the case under ... 

EXECUTION.—See Document. 

proof of signature on a document 

of, of document required by law to bo attested 
of, where no attesting witness forthcoming ... 
where witness denies ... 
admission of, by party to an attested document 
presumption as to, of a document not produced after notice ... 
presumtion as to, of a document 30 year’s old 
EXECUTIVE GOVERNMENT, 

orders or notifications of, how proved ... 

EXPERTS.—See Opinions. 

opinions of, on points of science, art, or of foreign law, are 
relevant 

opinions of, expressed in any treatise ... 
facts in support or inconsistent with the opinions of, are re¬ 
levant 


F. 

FACT, 

meaning of the term 

burden of proof as to any particular ... 

of any fact necessary to bo proved to adduce 
evidence of any other 

When said to be proved, not proved or disproved ... 

FACTS.—'See Relevancy. 

“ in issue,” definition of 

evidence to be given of ... ... ... 

forming part of the same transaction are relevant ... 
which are the occasion, cause, or effect of, in issue are relevant... 
w hat, are relevant 

necesrary to explain or introduce relevant 
not relevant, when they become relevant 

what are relevant in a question as to the existence of any right 
or custom 

showing existence of state of mind or bodily feeling 
in support of, or inconsistent with the opinions of export# 
of w hat, Court shall take judicial notice 
admitted need not be proved 
FAMILY PORTRAIT, 

statements in a, as to relationship between deceased persons ... 
FOREIGN COUNTRY, 

Acts of executive, or legislature of a, how proved ... ... 

FOREIGN LAW, 

opinions of experts on 


G. 

GAZETTE, 

London, or of India, presumption as to the genuineness of 
Statement relevant, of any fact of a public nature recited it 











INDEX. 


3 


GEN ITT N EN'ESS.—See Presumption. 

GENERAL EXCEPTIONS.—-See Exceptions. 

GOOD FAITH, 

facts'showing the existence of, when are relevant 
proof of, on whom it lies 
GOOD-WILL, 

facts showing the existence of, or of ill-will when relevant 
GOVERNMENT.—See Executive. 

HANDWRITING.—See Document. 
opinions of experts as to 
testing, by comparison 

of one attesting witness to a deed, required to be proved 
document in the, of any one must be proved to be in his 

HOSTILITIES, 

commencement of, to be judicially noticed 
HUSBAND, 

competent witness, for or against wife, in civil or criminal cases 


ILLEGALITY, 

avoidance of contract on the ground of 
ILLEGIBLE CHARACTERS, 
evidence as to the meaning of 

ILL-WILL, 

facts showing the existence of 
IMPARTIALITY, 

of witness, questions tending to impeach 
IMPEACHMENT, 

of the credit of a witness 

IMPROPER ADMISSION OR REJECTION OF EVIDENCE, 
no ground in itself of new trial 
INCONSISTENT STATEMENT, 
of witness may be proved ... 

INDECENT QUESTIONS, 

Court may prevent 
INDUCEMENT, 

admission of crime, made by 
INFERENCE, 

facts which support or rebut an 
INSOLVENT COURT, 

judgment of when relevant 
INSULTING QUESTIONS, 

Court may prevent 
INTENTION, 

any thing done to further a common, is relevant ... 
facts showing, are relevant ... 

INTERPRETERS, 

provisions as to privileged communications applicable to 


J. 

JUDGE, 

exempt from giving answers to questions touching his conduct 
in Court on his knowledge of facts ... 
to decide as to relevancy of facts 

may ask anv question or order the production of any document 

judgments' 

as bar to subsequent proceedings 
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JEDGMENTS.™(Co7 i ^n«^:> 

in, probate matrimonial, admiralty, or insolvency jurisdiction, 
how relevant and binding 

between third parties when irrelevant nnd when not 
may be proved, as of an incompetent Court, or as obtained by 
fraud or collusion 
JUDICIAL NOTICE 
facts requiring ... 

JURY 

or assessors may examine witness 
L. 

LANGUAGE, 

oral evidence to prove the application of, used in a document ... 
LEADING QUESTIONS, 
what arc 

when permitted ... 
when hot allowed 
LEGAL ADVISER, 

communications with, privileged 
LEGISLATURE.—See Foreign Lem. 

LEGITIMACY, 

presumption of ... ... ... 

LICENSEE 
estoppel of 
LIFE, 

burden of proof, as to continuance of ... 

At. 

MACHINE COPIES 

to bo treated as secondary evidence ... 
presumption as to 
MAGISTRATE 

may not answer questions as to his judicial conduct or knowledge 
of facts ... ... ... ., ... 

MAPS, 

proof of accuracy of, ... ... ... • *.. 

presumption as to statements in 
relevancy of statements in ... 

MATUilAGJfe—See Husband. 

birth during, proof of legitimacy 

opinion of member of family as to the relationship of one person 
to another, not suflicieut to prove, under the Indian Divorce 
Act 

communications during, privileged 
MATRIMONIAL JURISDICTION.—See Judgments . 

MEMORY, 

witness may refresh, by referring to writing 
production of writing, used to refresh ... 
testimoney to facts stated in document used to refresh 
MOTIVE, 

fact which shows or constitutes a 
MUNICIPAL BODY, 

proceedings of a, how proved 


N. 


NEGLIGENCE, 

fact showing the existence of 
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NOTARIES PUBLIC, 

j udiciai notice of, seals of 

presumption as to powers-of-attorney authenticated by 
NOTICE TO PRODUCE 
rules as to 
NOTIFICATION, 

statement of fact of a public nature contained in 


O. 

OBSOLETE EXPRESSIONS 

oral evidence admitted to explain, in documents 
OCCASION, 

facts which are the, of relevant facts are relevant ... 
OFFICER, 

public, having custody of documents to give copies thereof 
of Court, to be judicially noticed 
OFFICIAL BOOK 

entry in, required by law to be made ... 

OFFICIAL COMMUNICATIONS, 
protected from disclosure 
OPINION, 

statement containing, of a person as to the existence of a public 
right or custom 
as to relationship 
OPINIONS.—See Experts. 

of third persons when relevant 
facts hearing on, of experts ... 
as to handwriting 

as to the existence! of a general right, or custom 
as to usages and tenets of any body of men 
on relationship ... 
grounds of, when relevant ... 
of experts, expressed in any treatise 
ORAL EVIDENCE, 

what facts may be proved by 
must in all cases be direct "... 
exclusion of, by documentary evidence ... 

to vary, contradict, add to, or subtract from a 
document 

to apply language used in a document 
to explain ambiguity in a document ... 
admission of, to explain h document 

where language of a document is partially applicable 
as to the meaning of illegible characters 
persons who may give, varying terms of document 
OKI GIN AL. —See Document. 

of document, secondary evidence of, when admissiblo 
when destroyed or lost 
when not easily moveable... 
when it is a public document 
when it consists of numerous accounts 
one, only need be proved 
OWNERSHIP, 

burden of proof as to 


PARLIAMENT, 

Acts of to be judicially noticed 
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PARTNERSHIP, 

burden of proof as to 
PHOTOGRAPHS, 
presumption as to 
PLANS, 

entries in maps and, when relevant 
POLICE OFFICER, 

not bound to disclose his source of information 
POWERS-OF-ATTORNEY, 

presumption as to certain ... ... 

PRES V M PT10NS.—See Burden of Proof. 
as to genuineness of certified copies 
on production of record of evidence 
as to Gazettes 

documents admissible without proof in England or 
Ireland ... 

maps or plans made by authority of Government 
Collections of law-books and decisions 
* powers-of-atfcorney 

certified copy of judicial record 
book or published map or chart ... 
photographs 

telegraphic messages ... 

execution of documents not produced after notice 
documents thirty years old 

of certain facts by the Court ... ... ... 

PRESUME, 

“ mav presume” and “ shall presume, ” meaning of the terras... 
PREVIOUS GOOD CHARACTER 
when relevant in criminal cases 
bad character when relevant 
previous conviction, admissible in evidence 
previous statements, cross-examination as to 
PRIMARY EVIDENCE, 
what is 

as to documents ... 

PRIVATE DOCUMENTS.—See ‘Documents . 

PROBATE, 

j udgments of a Court of 
conclusive proof of a will 
PROCLAMATIONS. 

and proceedings of the Government or Legislature 
PRODUCTION, 

of title-deeds by witness, not compellable 
of documents belonging to another 
of documents generally 
power of Judge to order, of documents 
PROFESSIONAL COMMUNICATIONS, 
privileged from disclosure ... 

PROOF.—See Burden of Proof. 

“ conclusive proof,” meaning of the term 
facts not requiring 
o f admitted tacts, unnecessary 
PROMISE, 

confession obtained by ... ... ... 

PROPER CUSTODY, 

documents must come from ... ... ... ... 

what is ... ... # ... 

presumption as to documents kept in form required by Law 
and produced from 
PUBLIC; DOCUMENTS, 

what are i«« «i« ••• 
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PUBLIC DOCUMENTS.— {Continued.) 

certified copies of ... ... ... ... 76 

proof of, by certified copies ... ... ... 77 

proof as to certain other ... ... ... ... 78 

PUBLIC OFFICER. 

evidence of the appointment of, ... ... ... 91 

PUBLISHED TREATISES, 

containing opinions of experts, admissible ... 60 

Q. 

QUEEN’S PRINTER, 

presumption as to Act, printed by ... ... ... 81 

QUESTIONS, 

what are leading ... ... ... ... 141 

when they must not be asked ... ... 142 

whey they may be asked ... ... ... 143 

when witness compelled to answer ... ... ... 147 

tending to test veracity ... ... ... ... 140 

to discover the position in life of the witness ... ib. 

to shake his credit ... ... ... ... ib. 

Court to decide when shall be asked ... ... ... 148 

what are proper... ... ... ... ... ib. 

not to be asked without reasonable grounds ... ... 149 

procedure of Court when question has beon asked without 

reasonable ground ... ... ... ... 150 

indecent and scandalous ... ... ... ... 161 

intended to insult or annoy ... ... 162 

power of Judge to put ... ... ... ... 165 

of Jury or assessors ... ... ... 166 


R. 

RECORD, 

entry in any official book or, when relevant ... 35 

RE-EXAMINATION, 

what is ... ... ... ... ... 137 

REFRESHING MEMORY, 

witness referring to writing for the purpose of ... ... 169 

REGISTER. 

entry in official record or ... ... ... ... 35 

EELATiONSHIP, 

opinion of witness on. when relevant ... ... .. 50 

RELEVANCY, 

of previous judgments ... ... ... ... 40 

of evidence of character ... ... ... ... 52 

in civil cases ... ... ... ... ... 55 

of facts. Judge to decide on ... ... ... 136 

RELEVANT FACTS.—See Facts. 

REPORTS, 

of decisions, presumptions as to ... ... . fti 

REPUTATION, 

included in tho term “character” ... ... ... 64 

ROAD 

rule of the, to be judicially noticed ... ... ... 67 


SCIENCE, 

opinion of expert on a point, of w ... 45 
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BY THE HO'N’BLE J. FITZJAMES STEPHEN, Q. &, 

, 

On the occasion of presenting to the Supreme Council of lvidm, 
the report of the Select Committee on the Bill to cl'efine 
and amend the Law of Evidence. 31 March 1871. \ 


My Lord, —I feel that I owe an apology to your Lord- 
ship and the Council, for requesting their attention to a 
second Speech upon a purely legal subject, after the ono 
which I delivered a week ago, upon the Limitation Act, On 
this occasion, however, I have to explain the position of a 
measure, perhaps as important, as any that has been passed of 
late years by the Indian Legislature, inasmuch as, if it 
becomes law, it will affect the daily administnition of both 
civil and criminal procedure throughout the whole conntiy. 
Moreover, the subject-matter to which the Bill refers, is ono 
of deep ancl wide general interest, for a Law of Evidence 
properly constructed would be nothing less than an applica¬ 
tion of the practical experience acquired in Courts of law, 
to the problem of inquiring into the truth, as to controverted 
questions of fact. 

This is the object which has been kept in view in fram¬ 
ing the Bill which the Committee append to their report, 
and which I am now to describe in a general way to your 
Lordship and the Council. 
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I will state in the first place the history of the measure 
down to the present time. So far back as the year 1868, the 
Indian Law Commissioners drew a Draft Evidence Act, which 
was sent out to this country, and introduced and referred 
to a Select Committee, by my friend and predecessor 
Mr. Maine. The Bill was circulated for opinion to the Local 
Governments, and was pronounced by every legal authority 
to A r hich it was submitted, to be unsuitable to the wants of 
this country. In this view the Committee concur, for reasons 
whic?h I need not state in detail on the pi*esent occasion. I 
may observe in general, however, that the principal reasons 
wer e, that the Bill was not sufficiently elementary; that it 
was in several respects incomplete, and that, if it became 
law, it would not supersede the necessity under which 
Judicial officers in this country are at present placed, of 
./acquainting themselves by means of English hand-books 

..* .with the English law upon this subject. The Commissioners’ 

draft* indeed, would hardly be intelligible to a person who 
did not enter upon the study of it, with a considerable know¬ 
ledge of the English law. Under these circumstances, a 
new Draft was framed, which we now propose to print and 
circulate, and on which I hope to receive the opinions of 
the Local Governments and High Courts, ■' in the course of 
the summer, say, by next September, so that their criticisms 
may be deliberately weighed, and the measure may be 
finally disposed of, by this time next year. 

The report of the Committee explains very fully the 
scheme of the Bill, which, of course, is of considerable, 
though not, I hope, of unwieldy, length, and enters fully into 
the reasons which have led us to adopt its leading provisions. 
I will not weary the Council by going into all these ques¬ 
tions on the present occasion. I will confiue myself to 
saying that I trust that those who will have to criticise the 
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Bill will begin by studying the report, which has been 
drawn tip with great care, and which, as well as the Bill 
itself, forms a connected and systematic whole. The gene¬ 
ral object kept in view in framing the Bill has been to pro¬ 
duce something from which a student might derive a clear, 
comprehensive and distinct knowledge of the subject, with¬ 
out unnecessary labour, but not, of course, without that 
degree of careful and sustained attention which is necessary 
in order to master any important and intricate matter. It is 
by this standard that the Committee in general, and I in 
particular, as the member in charge of the Bill, desire that it 
may be tried. 

With this reference to the Bill and the report of the 
Committee, I proceed to discuss the general questions con¬ 
nected with the subject, and to mention a few of the leading 
features of the measure. 

I. suppose that I may assume, as generally admitted, the 
necessity which exists for legislation on the subject of evi¬ 
dence in British India. It would be exceedingly difficult to 
say precisely what, at the present moment, the law upon the 
subject is. To some extent—it is far from being clear to 
what extent—and in some parts of the country—though 
questions might be raised as to the particular parts of the 
country—the English Law of Evidence appears to be in 
force in British India. Whatever may he the theory, it both 
is and will continue to be so in practice; for if the English 
Law of Evidence has not been introduced into this country, 
English lawyers and quasi-lawyers have, and the Courts have 
been directed to decide according to the law of justice, equity, 
and good conscience. Practically speaking, these attract¬ 
ive words mean little more than an imperfect understanding 
of imperfect collections, of not very recent editions of 
English text-hooks. It is difficult to imagine anything much 
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less satisfactory than such a state of the law as this. A good 
deal may be said for an elaborate legal system, well under¬ 
stood and strictly administered. A good deal may be said 
for unaided mother-wit and natural shrewdness ; but a half- 
and-half system, in which a vast body of half-understood law, 
destitute of arrangement and of uncertain authority, main¬ 
tains a dead-alive existence, is a state of things which it is 
by no means easy to praise. 

Legislation being thus necessary, in what direction is 
legislation to proceed ? A gentleman, for whose opinion upon 
all subjects connected with Indian Law and legislation I, in 
common with most other people, have a profound respect^ 
said to me the other day in discussing this subject :—‘ My 
Evidence Bill would be a very short one. It would consist 
of one rule, to this effect—All rules of evidence are hereby 
abolished.’ I believe that the opinion thus vigorously 
expressed, is really held by a large number of persons who 
would not avow it so plainly. There is, in short, in the lay 
world, including in the expression the majority of Indian 
civilians, an impression that rules of evidence are technical¬ 
ities invented by lawyers principally, for wbat Bentham called, 
fee-gathering purposes, and of no real value in the investiga¬ 
tion of truth. I cannot admit that this impression is in any 
degree correct. I believe that rules of evidence are of very 
great value in all inquiries into matters of fact, and in par¬ 
ticular, in inquiries for judicial purposes; and that it is prac¬ 
tically impossible to investigate difficult subjects without 
regard to them. 

It is w T orth while to illustrate this point a little, because 
the necessity for rules of evidence rests upon it; but strong 
proof of it is to be found in the fact, that in all ages and coun¬ 
tries there have been rules of evidence. In rude times and 
amongst primitive people, the task of arriving at the truth as 
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to matters of fact, was regarded as so hopelessly difficult, 
that rude arbitrary substitutes for any sort of rational proce¬ 
dure were provided, in the shape of ordeals and judicial combats. 
When people began to obtain glimpses of the true methods of 
investigation, they seem to have considered as almost super¬ 
natural skill, what in our days would fall within the scope of 
average police officers or attorneys’ clerks. The delighted 
wonder which was displayed by the Jews, according to the 
apocryphal story of Susannah and the Elders, at what a 
friend of mine used to call ‘that very feeble cross-exa¬ 
mination of Daniel’s about the trees,’ is a good instance of 
this. At a later period, arbitrary rules of evidence began 
to be formed. Such a fact must be proved by two eye¬ 
witnesses ; such another by four ; such another by seven. 
To say nothing of European systems, in which such rules 
were in force, the Hedaya is full of them. These rules were 
never introduced in their full force into England, but the sys¬ 
tem which was adopted, or rather which grew up by degrees, 
was of a very mixed and exceedingly singular character. Part 
of it consisted of rules declaring large classes of witnesses to 
be incompetent. Part was intimately connected with the 
English system of special pleading, which was so contrived, as 
to define with extreme precision, the facts upon which the 
parties differed, or were, as the phrase goes, at issue. Part 
was the result of the practical experience of the Courts, and 
these rules were by far the most valuable portion, in my 
opinion, of the English Law of Evidence. Most of the other 
rules have, indeed, been cut away by legislation, and those 
which still remain, may fairly be taken to be the nett result 
of English judicial experience in modern times. In the 
most general terms, these rules are— 

1, that evidence must be confined to the issue; 

2, that hearsay is no evidence ; 







3, that the best evidence must be given; 

4, rules as to confession and admissions ; 

5, rules as to documentary evidence. 


I have two general remarks to make upon them. 

The first is, that they are sound in substance and eminent¬ 
ly useful in practice, and that, when properly understood, they 
a,re calculated to afford invaluable assistance to all who have 
to take part in the administration of justice. 

The second is, that I believe that no body of rules upon 
any important subject, were ever expressed so loosely, in such 
an intricate manner, or at such intolerable length. 

It is necessary to prove the first of these propositions, 
in order to justify the recommendation of the Committee that 
the substance of the rules in question, should be introduced 
in the form of express law into this country. It is neces¬ 
sary to prove the second proposition, in order to justify the 
attempt made in the Bill to reduce the rules to order and 
system. 

First, then, as to the proposition that the rules in question 
are substantially sound, and do far more good than harm, 
even in their present confused condition. The proof of this 
is, I think, to be found in a comparison between the proceed¬ 
ings of English Courts of Justice, and those of countries 
which have no such rules, and between the proceedings of 
English Courts in which these rules ax*e, and those in which 
they are not, understood and acted upon. As a pi’eliminary 
remark, I think, I ought to observe that the knowledge of 
these rides possessed by English lawyers, is derived far more 
from daily practice in the Courts, than from theoretical 
study. Many English lawyers know by habit, almost in¬ 
stinctively, whether this or that (to use the common phrase) 
is or is not evidence, although they have hardly given the 
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theory of the matter a thought. The value of these rules 
should accordingly be tested by their practical results, and 
not by the theories on which they have been justified. Those 
theories are clumsy, intricate, ambiguous, and in many in¬ 
stances absurd and are mere after-thoughts suggested by tho 
eminently sagacious practice which they were intended to 
justify and explain. What then is the practical effect of 
these rules ? I may perhaps be permitted to answer this by 
referring to a book which I published in 1863 on the Crimi¬ 
nal Law of England, which contains, amongst other things, 
an analysis of several celebrated trials, English and French. 
One object of that analysis was to contrast the effect of the 
presence and absence of rules of evidence ; and I think that 
any one who would take the trouble to compare those trials 
together carefully, would agree with me in the conclusion, 
that the practical effect of the English rules of evidence in 
those cases, was to shorten the proceedings enormously, and 
at the same time to consolidate and strengthen them, keeping 
out nothing that a reasonable person would have wished to 
have before him as materials for his judgment. The French 
system, on the other hand, which dispenses with all rules of 
evidence, got, at least in those cases, no other result from the 
want of them, than floods of irrelevant gossip and collateral 
questions, enough to confuse and bewilder the strongest head. 

Again, compare the proceeding of an ordinary Court 
of criminal justice with the proceedings of a Court-martial, 
in which the rules of evidence are far less strictly enforced, 
and less clearly understood. An ordinary Criminal Court 
never gets very far from the point, but a Court-martial con¬ 
tinually wanders into questions far remote from those which it 
was assembled to try. Nothing, for instance, is more com¬ 
mon than to see the prosecutor change places, as it were, 
with the prisoner, or to find collateral issues pursued till the 
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Court finds itself engaged in determining, not whether A 
was guilty of a military offence, but whether Z told a 
falsehood on some irrelevant subject. In a case which 
I well recollect, B testified against A. B being cross- 
examined to his credit, stated a fact not otherwise relevant 
to the inquiry. Z denied the fact which B affirmed, and 
made further statements which were contradicted by inter¬ 
mediate letters of the alphabet. No Judge can possibly 
be expected, by the mere light of nature, to know how to 
set li m its to the inquiries in which he is engaged; yet if he 
does not, an incalculable waste of time and energy, and a 
great weakening of the authority of his Court, is sure to 
follow. Active and zealous advocates, who have no rides of 
evidence to restrain their zeal, would have it in their power 
to pervert the administration of justice to the basest pur¬ 
poses, and to inflict, immense injury on every class connected 
with it, directly or remotely. Trials might, and often would, 
in such hands be made the excuse for tearing open old 
quarrel|, reviving questions laid at rest, and giving fresh 
animus to scandals long since exploded ; and the main ques¬ 
tion would frequently be lost sight of, in a cloud of irritating 
and useless collateral issues. I may be excused for referring 
to my own experience at the English Bar in illustration of 
this. Appeals against orders of affiliation, used invariably to 
produce an amount of perjury and counter-perjury which I 
should think it would be difficult to exceed in any country. 
In certain parts of the country, it was a point of honour for 
the friends of the putative father and of the mother, respect¬ 
ively, to ‘goto sessions to swear for him, or her,’ as thby 
used to say. No one who did not take part in such cases 
could imagine the strange ramifications of falsehood and 
contradiction, into which a hotly-contested case of this kind 
•would spread, or the number of imputations thrown on the 
honesty and chastity of the different witnesses, male and 
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female. If it had not been for the rules of evidence, the 
reputations of half the population of the village would have 
been torn in pieces. The rules of evidence kept matters 
to a point, and so minimized the evil; but the parties, the 
witnesses, and the attornies, all appeared to me to be, one 
more anxious than another, to fight the matter out till the 
very last rag of character had been stripped off the back of 
every man, woman, and child, whose name was in any way 
brought into the discussion. The French Courts display 
this evil, in an aggravated form. In the work to which I 
have already referred, will be found an account of the trial 
of a monk named Leotade for murder. If disposed of under 
the English rules of evidence, it could hardly have taken 
more than a day or two at the most. In the French Court, 
it lasted for, I think, about three weeks, and branched out 
into all sorts of subjects. One witness, in particular, was 
discovered to have seduced a girl seven years before, and 
letters from her to him were read, to throw light on his char¬ 
acter. He naturally wished to give his own account of the 
transaction, but was stopped on the ground that a line must 
be drawn somewhere, and that the Court chose to draw 
it between the point at which an irrelevant slur had been 
thrown on his character, and the point at which, had he been 
permitted to do so, he might have given an equally irrelevant 
explanation. 


It is not, however, merely for the purpose of con¬ 
fining judicial proceedings within reasonable limits, that rules 
of evidence are useful. They are also of pre-eminent 
importance for the purpose of protecting and guiding the 
Judge in the discharge of his duty. There is a sense in which 
it may be said with perfect truth, that even legislative power 
is unequal to the task of abolishing rules of evidence. No 
doubt, it is competent to the legislature to provide that no 




rules of evidence shall have the force of law; but unless they 
expressly forbid all Courts and Judges to act upon any rules 
at all, or to listen to any arguments as to the manner in 
which they shall exercise the discretion with which they 
are invested (propositions too absurd to discuss), the 
Judges infallibly will hear, and will be guided by, arguments 
upon tbe subject, and these arguments will bo drawn from 
the practice of English Courts. Moreover, the Courts of 
Appeal will exercise their own discretion in the matter, and 
thus, by degrees, the system would grow up agaiiA in the 
most cumbrous, chaotic, and inconvenient of all conceivable 
shapes. The plain truth is, that there is only one possible 
way of getting rid of the law of evidence, and that is by 
getting rid of the administration of justice by law, and 
returning to tbe system of mere personal discretion. 

It may be that some persons would like this policy, 
but I suppose it is one which I need not discuss. 

So far, I have considered the rules of evidence merely 
as they conduce to the important practical objects of keeping 
proceedings to the point, and of protecting and supporting 
the Judges. I must now say a few words on their value, as 
furnishiug the Judgo with solid tests of truth. I admit 
that their value in this respect is often exaggerated and 
misconceived; but I think that, when the matter is fairly 
stated, it will be found that they have a real, though it may 
be described as a negative, value for this purpose* There are 
two great problems on which the rules of evidence throw no 
light at all, and on which they are not intended to throw any 
light; and it must be admitted that those problems are by 
far the most important of any, which a Judge has to solve. 
No rule of evidence that ever was framed, will assist a Judge 
in the very smallest degree in determining the master-ques¬ 
tion of the whole subject—whether, and how far, he ought to 
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believe wbat the witnesses say ? Again, rules of evidence are 
not, and do not profess to be, rules of logic. They throw no 
light at all, on a further question of equal importance to the 
one just stated. What inference ought the Judge to draw 
from the facts in which, after considering the statements 
made to him, he be : - *.s? In every judicial proceeding 
whatever, these two q Actions—Is this true ? and, if it is 
true, what then ?—oug .c to be constantly present to the 
mind of the Judge; and it must be admitted, both that the 
rules of evidence do not throw the smallest portion of light 
upon them, and that persons who are absolutely ignorant of 
those rules, may give a much better answer to each of these 
questions, than men to whom every rule of evidence is per¬ 
fectly familiar. I think, that a more or less distinct percep¬ 
tion of this, coupled with impatience of the exaggerated 
pretensions which have sometimes been made on behalf of 
the rules of evidence, are the principal reasons for the dis¬ 
trust and dislike, with which they are at times regarded. 
This dislike, I think, is merely a particular instance of 
the vulgar error, which in so many cases leads people to 
depreciate art in comparison with nature; as if there were an 
opposition between the two, and as if art in all cases did not 
pre-suppose and depend upon nature. The best shoes in the 
world will not make a man walk, nor will the best glasses 

' o 

make him see; and in just the same way, the best rules of 
evidence will not supply the place of natural sagacity, or of a 
taste for, ancf training in logic; but it no more follows that 
rules of evidence are useless as guides to truth, than that 
shoes or glasses are useless as assistances to the feet and to 
the eyes. The real use of, rules of evidence in ascertain¬ 
ing the truth, consists in the fact that they supply tests, 
warranted by very long and varied experience, as to two 
great points, the relevancy of facts to the question to be 
decided by the Court, and the sort of evidence by which 
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particular facts ought, to bo proved. They may in the broadest 
and most popular form be stated thus :— 

If you want to arrive at the truth as to any matter of 
fact of serious importance, observe the following maxims :— 

First, if your belief in the principal fact which you 
wish to ascertain is to rest, after all, upon an inference from 
other facts, let those facts at all events, be closely connected 
with tbe principal fact in some one of certain specific modes. 
Secondly, never believe in any fact whatever, whether it is the 
fact which you principally wish to determine, or whether it is a 
fact from which you propose to infer the existence of the 
principal fact, until you have before you the best evidence 
that is to be had; that is to say, if the fact is a thing 
done, have before you some one who saw it done with 
his own eyes: if it was a thing said, have before you some 
one who heard it said with his own ears : if it was a written 
paper, have the paper before you and read it for yourself 

This—exceptions, qualifications, and explanations apart— 
is the true essence of the rules of evidence, and I 
think that no one will deny, either that these rules are in 
themselves eminently wise, or that they are by no means so 
obvious and self-evident that the mere unassisted natural 
sagacity of judicial officers of every grade can he trusted 
to grasp their full meaning, and to appty them to the practi¬ 
cal questions which arise in the administration of justice, 
with no assistance from express law. I do not wish to 
exaggerate, but I must add, that I attach some moral value 
to these rules. If they are firmly grasped by Courts of 
Justice, and rigidly insisted upon in all practical matters 
which come before tbe Courts, they will gradually work 
their way amongst the people at large, and furnish them 
with tests by which to distinguish between credulity and 
rational belief, upon a great variety of matters, and this may 
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be of vast importance. I ought to add that the good which 
they are calculated to effect, can be obtained only by erect¬ 
ing them into laws and rigorously enforcing them. When 
this is done, I feel confident that experience will be continu¬ 
ally adding to the proof of their value. 

So far, I have tried to prove the proposition that the 
English rules of evidence are of real solid value, and that 
they are not a mere collection of arbitrary subtleties which 
shackle, instead of guiding, natural sagacity. I pass now to 
the next proposition, which is, that these rules are expressed 
in a form so confused, intricate and lengthy, that it is 
hardly possible for any one to learn their true meaning 
otherwise than by practice,—an inconvenience which may be 
altogether avoided by a careful and systematic distribution. 
For the proof of this proposition, if indeed it is disputed, 
I can only refer in general to the English text-books on 
the subject. They form a mass of confusion which no one 
can understand until, by the aid of long practice, he learns 
the intention of the different rules, of which they heap 
together innumerable and often incoherent illustrations. I 
am far from wishing to impute this as a fault to the indus¬ 
trious, and in many cases distinguished, authors of these 
compilations. They, like all other hand-hooks, are intended 
for immediate practical purposes, and are mere collections 
of enormous masses of isolated rulings, generally relating 
to some very minute point. It was necessary, therefore, 
that they should be arranged, rather with reference to vague 
catch-words, with which the ears of lawyers are familiar, 
than with reference to theoretical principles, which it has 
never been worth an/ lawyer’s while to investigate. 


The condition of the law of evidence, as well as the 
condition of many other branches of the law of England, 
affords continual illustrations of the extraordinary intricacy 





and difficulty which arises from the combination of the very 
greatest practical sagacity with an absence of sound theory, 
or, what is still worse, with the presence of unsound theory. 
No one who has not seen it, could possibly imagine how 
obscure the meaning of a clever man may become when ho 
is forced to squeeze it into the terms of a theory, which does 
not fit it, and is not true. I will give one or two illustrations 
of my meaning. The expression 4 hearsay is no evidence’ 
early obtained considerable currency in the English Courts. 
It is referred to in the instructions given to Algernon Sidney 
for the management of his defenco by an eminent banister, 
about 200 years ago. In a general way, its meaning is 
clear enough, and, what is more, is true; but, when considered 
as the full expression of a general truth, from which rules 
can be deduced in particular cases, it is inaccurate, faulty, 
and obscure to the last degree. The objections to it are, 
that both 4 hearsay’ and 4 evidence’ aro words of the most 
uncertain kind, each of which may mean several different 
things. For instance, hearsay may mean what you have 
heard a man say, and this is its most obvious meaning; but 
it is difficult to imagine a grosser absurdity than the asser¬ 
tion that no one is ever to prove, in a judicial proceeding, 
any thing said by any other person. 4 Hearsay,’ again, may 
be taken to mean that which a person believes, not because be 
perceived it with his own organs of perception, but on the 
authority of another; bnt this is not the natural sense of 
the word, and it is almost impossible in practice to divest a 
word of its natural meaning. 

The word ‘evidence’ is also exceedingly ambiguous. It 
may mean, that which a witness says in Court. It may 
mean, the facts to which he testifies, regarded as a ground¬ 
work for further inference. Notwithstanding this double 
ambiguity the phrase 4 hearsay is no evidence,’ being empha¬ 
tic and, easy to recollect, stuck in the ears and in the minds 
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of lawyers, and has been taken by many text-writers as the 
principle on which their statement of the most important 
branch of the law of evidence is to be arranged. They accord¬ 
ingly took to describing as hearsay, every fact of which evi¬ 
dence was by law excluded; in short, they turned * hearsay is no 
evidence 5 into ‘ that which is not evidence is hearsay.’ They 
did not, however, do this expressly. They did it by describing 
as exceptions to the rule excluding hearsay, all cases in which 
evidence was admitted of anything, which would have been 
excluded, but for such exceptions. This is so intricate a state¬ 
ment that I can hardly expect the Council to folloAv me, but I 
will give an illustration of what I mean. The question is, 
whether a piece of land belongs to A or B. A says that it 
belongs to him, because his father C bought it from D, who 
bought it from E, and he produces the deeds by which E 
conveyed the land to D, and D conveyed it to C. Now, as 
I) and E are not parties to the suit between A and B, and as 
A cannot of his own knowledge know anything of the trans¬ 
action between them, English text-writers call the deed 
between D and E ‘ hearsayand according to Mr. Pitt 
Taylor, the rule which permits such deeds to be given in 
evidence is the third exception to the rule which excludes 
hearsay. One of the Judges, if I am not mistaken, called 
such evidence ‘written hearsay,’ and so indifferent are Eng¬ 
lish lawyers in general, to the abuse of language for the 
sake of momentary convenience, that it probably never struck 
him, that this was a contradiction in terms. I think, however, 
that it is hard to expect people to understand, bear in mind, 
and follow out in all its ramifications a system, which employs 
language in such a peculiar manner, as to call ancient deeds 
‘ written hearsay.’ To talk of hearing a document, is like 
talking of seeing a sound. 

I now turn to the ambiguity of the word' ‘ evidence,’ to 
which I have already referred. As I have just said, ‘ ovi- 
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clence’ sometimes means a fact which suggests an inference. 
For instance, it is common to say,—‘ Becent possession of 
stolen goods is evidence of theft;’ that is, the fact of such 
possession suggests the inference of theft. At other times, 
and I think more frequently, ‘ evidence’ means what a wit¬ 
ness actually says in Court, or that which he produces. For 
instance, we say ‘the evidence which he gave was true.’ I 
might occupy, I will not say the attention, but the time of 
your Lordship and the Council for hours, if I were to at¬ 
tempt to describe the amount of confusion and obscurity which 
the neglect of this simple and obvious distinction has thrown 
over the whole subject. I will content myself with observing, 
that it produces the effect of giving a double meaning to every 
expression into which the word ‘ evidence’ isintroduced. ‘ Cir¬ 
cumstantial evidence,’ ‘hearsay evidence,’ ‘direct evidence,’ 
‘primary evidence,’ ‘best evidence,’ have each two sets of 
meanings, and the result is, that it is almost impossible to arrive 
at a clear and comprehensive knowledge of the whole subject, 
or to see how its various parts are related to each other, with¬ 
out an amount of study, thought, and practical acquaintance 
with the actual working of the rides of evidence, which few 
people are in a position to bestow upon the subject. 





I may appear to be detaining the Council uuduly upon 
merely verbal questions, but it is a common fault to 
under-rate the importance of accurate language, particu¬ 
larly in regard to the fundamental terms of any particular 
branch of knowledge. In regard to law, I have not the 
least doubt that a very large proportion of the intricacy and 
difficulty which attach to it, i3 due to the fact, that proper pains 
have never been bestowed on the definition of its fundamental 
terms. What could be made of Euclid, if we were not quite 
sure of our meaning when we spoke of a point, a line, a cir¬ 
cle, parallels, and perpendiculars ? Such a defect would render 
geometry impossible, and the defect which makes large parts 
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of the law almost unintelligible, and beyond all measure cum¬ 
brous and unwieldy, is precisely analogous to it in principle. 
I believe that, if its fundamental terms were defined as clearly 
as the term 4 law’ was defined by the late Mr. Austin, the study 
of law would become comparatively easy, and in many cases 
attractive for its own sake; that its bulk might be diminished 
to a degree of which people in general have hardly any con¬ 
ception ; that the expense of its adminis tration might be greatly 
diminished, and that comparative certainty might do away 
with a very large amount of needless and harassing litigation. 

I shall now proceed to describe, shortly, the principles on 
which the Draft Bill of the Committee has been framed. In 
the first place, we thought it necessary to fix the sense in 
which the fundamental terms of the subject should be under¬ 
stood, and for that purpose we define 4 fact,’ 4 evidence,’ 
4 proof,’ 4 proved,’ and some other words as to which I will 
content myself with a reference to the report. It seemed to 
us that the remainder of the subject would fall under the 
following general heads :— 

1. —The relevancy of facts to the issues to be proved. 

2. —The proof of facts, according to their nature by oral, 

documentary, or material evidence. 

3. —The production of evidence in Court. 

4. —The duties of the Court, and the effect of the mistaken 

admission or rejection of evidence. 

These heads would, we think, be found to embrace, and 
to arrange in their natural order, all the subjects treated of 
by English text-writers and Judges, under the general head of 
the Law of Evidence. I will say a few words on their relation 
to each other, and on each of them in turn. 

The main feature of the Bill, consists in the distinction 
drawn by it between the relevancy of facts, and the mode of 
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proving relevant facts. The neglect of this distinction by 
English text-writers, no doubt, arises from the ambiguity of 
the word ‘ evidence,’ to which I have already referred, and is 
the main cause of the extreme difficulty of understanding 
the English Law of Evidence systematically. I will shortly 
illustrate my meaning. A says, ‘ Z committed murder.’ 
Eirst of all, this is a fact—something which could he directly 
perceived by the sense of hearing and distinctly remembered 
afterwards. !Now, whether this fact is or is not relevant in a 
particular case, depends upon a variety of circumstances. If 
the question is, whether A was guilty of defaming Z by 
accusing him of murder? or whether Z had a motive for 
assaulting A, because A said that he had committed murder ? 
or if Z is accused of murder, and the object is to show 
that, when A charged him with it, ho behaved as if he 
were guilty, and in many other instances which might 
be put, the fact that A. spoke those words is clearly relevant. 
But if the question is, whether Z actually did commit murder, 
the fact that A thought so or said so, generally speaking, 
is not relevant. Supposing, however, that the fact is rele¬ 
vant, it is obvious that the words themselves ought to he 
satisfactorily proved, and the rule of English law—and we 
think it is a wise rule—is that they must be proved by 
the assertion of some witness, that he heard them said with 
his -own ears. Here then, we have two questions:—(1,) need 
the Court decide whether these words were spoken? (2,) 
if it need, how is it to he satisfied of the fact? English 
text-writers throw together these two classes of rules under 
the head of hearsay. They lay down the general rule that 
hearsay is no evidence, meaning by it that certain classes 
of facts called hearsay are to be treated as irrelevant to the 
determination of particular questions, and it is necessary to 
look through a long list of exceptions to the rule, in order 
to see whether, in a particular case, A’s statement may 
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or may not be proved. If you find that it can be proved, 
the question is, how can it be proved? and you propose 
to prove it by a witness who says that B told him that he 
heard A say so. Again, you are told, ‘ hearsay is no evi¬ 
dence but this time the expression means, not that the fact 
is irrelevant, but. that the testimony by which it is proposed 
to prove the fact is improper. One extreme inconvenience 
of this is, that the most important part of the English Law 
of Evidence is thrown into the most intricate and incon¬ 
venient of all possible forms, that of a wide negative, of 
uncertain meaning, qualified by a long string of intricate 
exceptions. 

No one who has not gone through the process of learn¬ 
ing the law by mere rule-of-thumb practice, can imagine the 
degree of needless obscurity and difficulty upon this point, 
of the existence of which lie becomes gradually conscious. 
It would be perfectly fair to say to almost any English text- 
writer, ‘ you tell me, at enormous length, what is not evidence j 
hut you nowhere tell me what is evidence.’ 

I hope that we have been able to avoid this, and that 
the second chapter of the Bill will be found to state speci¬ 
fically, and in a positive form, what sorts of facts are rele¬ 
vant, as being sufficiently connected with the facts in issue 
to afford grounds for an inference as to their existence or 
non-existence. I will not weary the Council by specifying 
those rules, and I will content myself by referring to the 
Bill and to the report. But I may shortly illustrate then* 
by reference to a passage from a modern historian, which 
will relieve the dulness of a very technical speech. The 
passage to which I refer is a short summary, by Mr. Fronde, 
of the grounds on which he believes that Mary Queen of 
Scots murdered her husband. 
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As Mr. Fronde is not a lawyer, lie certainly wrote, what 
I am about to read, without reference to rules of evidence. I 
think the fact that he did, in fact, unconsciously observe them, 
illustrates very strongly the truth of my assertion, that they 
are nothing more than the result of experience and practical 
sagacity, thrown into a categorical shape. I need hardly say 
that I use the passage merely as an illustration, and without 
any notion of adopting Mr. Froude’s opinions, or asserting the 
truth of his facts. I am concerned merely with their rele¬ 
vance. 

‘ She (Mary) was known to have been weary of her 
husband, and anxious to get rid of him.’ 

(By our draft, Sec. 11. Facts which show motive for any 
facts in issue, are relevant). 

‘ The difficulty and the means of disposing of him had 
been discussed in her presence, and she had herself suggested 
to Sir James Balfour to kill him. 

(Sec. 11. Facts which show preparation for a fact in 
issue, are relevant). 

‘ She brought him to the house where he was destroyed ; 
she was with him two hours before his death 

(Sec. 9. Facts so connected with the facts in issue as to 
form part of the same transaction, are relevant). 

‘ and afterwards threw every difficulty in the way of any 
examination into the circumstances of his end.’ 

(Sec. 11. Subsequent conduct, influenced by any fact in 
issue, is relevant). 

‘The Earl of Bothwell was publicly accused of the 
murder.’ 
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(Sec. 11. Facts which explain or introduce relevant facts, 
are relevant). 

‘ She kept him close at her side; she would not allow 
him to be arrested; she went openly to >Seton with him, 
before her widowhood was a fortnight old. When at last, 
unwillingly, she consented to his trial, Edinburgh was occu¬ 
pied by his retainers. He presented himself at the Tolbooth 
surrounded by the Royal Guard, and the charge fell to 
the ground, because the Crown did not prosecute, and the 
Earl of Lennox had been prevented from appearing.’ 

‘A few weeks later she married Bothwell, though he 
had a wife already, and when her subjects rose in arms against 
her, and took her prisoner, she refused to allow herself to be 
divorced from him.’ 

(Sec. 11. Subsequent conduct, influenced by any fact in 
issue, and facts showing motive are relevant) 

A large part of the evidence consisted of certain letters 
which the Queen was said to have written. Mr. Fronde, in 
passages which I need not read, alleges facts which go to 
show that she tried to prevent the production, and to secure 
the destruction of these letters. 

(Sec. 11.—Illustration h. The facts that either before, or 
at the time of, or after the alleged crime, A provided evidence 
which would tend to give the facts in issue, an appearance 
favorable to himself, or that he destroyed or concealed evi¬ 
dence, &e., are relevant). 

Finally, Mr. Froude observes:—‘ In her own correspond¬ 
ence, though she denies the crime, there is nowhere the 
clear ring of innocence which makes its weight felt, even 
when the evidence is weak, which supports the words.’ 
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(Sec. 25. An admission is a statement, oral or docu¬ 
mentary, which suggests any inference as to any relevant 
fact, and Avhich is made by parties to the proceeding. Sec. 
26. Admissions are relevant facts only as against the 
person who denies the inference which they suggest. They 
are not relevant on behalf of the person who asserts 
the truth of such inference. The letters would be evidence 
under these sections, and Mr. Froude’s remark is in nature 
of a criticism on them by a prosecuting Counsel). 

In English text-books, so far as my experience goes, 
these rules and others of the same sort, are nowhere present¬ 
ed in a compact substantive form. They come in for the 
most part, as exceptions to the rule that evidence must be 
confined to the points in issue. In fact, they can be learned 
only by the practice of the Courts, though they are. as 
rational and easy as any rules need be, if they are properly 
stated. 

From the rules which state what facts may be proved, we 
pass to those which prescribe the manner in which a relevant 
fact must be proved. Passing over technical matters—such 
us the law relating to judicial notice, questions relating to pub¬ 
lic documents, and the like—these rules may be said to be 
three in number, though, of course, numerous supplementary 
rules are required to adapt them to practice. They are 
these— 

1. If a fact is proved by oral evidence, the oral evidence 
must be direct; that is to say, things seen must be deposed 
to by some one who says be saw them with his own eyes. 
Thin gs heard by some one who says he heard them with his 
own ears. 

2. Original documents must be produced or accounted 
for, before any other evidence can be given of tlieir contents. 
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3. When a contract has been reduced to writing, it 
must not be varied by oral evidence. 

These rules, as I Have said, are subject to certain excep¬ 
tions, and require certain practical adjustments ; but I do not 
think that any one who has had practical experience of tho 
working of courts of justice will deny their substantial sound¬ 
ness, or indeed the absolute practical necessity for enforcing 
them. 

Passing over these matters which are explained at 
length in the Bill and report, I come to two points to which 
the Committee attach the greatest importance as having 
peculiar reference to the administration of justice in India 
The first of these rules refers to the part taken by the Judge in 
the examination of witnesses; the second, to the effect of the 
improper admission or rejection of evidence upon the proceed¬ 
ing in case of appeal. 

That part of tile English law of evidence which relates 
to the manner in which witnesses are to be examined, assumes 
tbe existence of a well-educated Bar, co-operating with the 
J udgc and relieving him practically of every other duty than 
that of deciding questions which may arise between them. . I 
need liardly say that this state of things does not exist in 
India, and that it would be a great mistake to legislate as 
if it did. In a great number of cases—probably the vast 
numerical majority—the Judge has to conduct the whole trial 
himself. In all eases lie has to represent the interests 
of the public much more distinctly than in England. In 
many cases he has to get at the truth, or as near to it as he 
can, by the aid of collateral inquiries, which may inci¬ 
dentally lead to something relevant; and it is most unlikely 
that he should ever wish to push an inquiry needlessly, or 
to go into matters not really connected with it. We have 
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accordingly thought it right to arm Judges with a general 
power to ask any questions, upon any facts, of any witnesses, 
at any stage of the proceedings, irrespectively of the rules 
of evidence binding on the parties and their agents, and we 
have inserted in the Bill a distinct declaration, that it 
is the duty of the Judge, in criminal cases, not merely 
to listen to the evidence put before him, but to inquire to 
the utmost into the truth of the matter. We do not think 
that the English theories, that the public have no interest in 
arriving at the truth, and that even criminal proceedings 
ought to be regarded mainly in the light of private questions 
between the prosecutor and the prisoner, are at all suited to 
India, if indeed they are the result of anything better than 
carelessness and apathy in England. 

With respect to the question of appeals, we have drawn 
a series of provisions, the object of which is to prevent mere 
mistakes in procedure from destroying the value of work 
properly done, as far as it goes. We have gone through the 
various cases in which, as appears to us, the question of the 
improper admission or rejection or omission of evidence can 
arise; and have provided that, whenever any Appellate 
Court discovers the occurrence of any mistake, it shall not 
reverse the decision of the inferior Court, but shall either 
strike out what is redundant, or supply what is defective, as 
the case may be, and give judgment accordingly. 

I have addressed your Lordship and the Council at 
great lenfth, but not, I think, at greater length than the 
importance of the matter requires. I have only to add, that 
I propose to proceed with the Bill when the Government 
returns to Calcutta, and that I hope before that time, to 
receive the criticisms of the Local Governments upon the 
measure. 
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APPENDIX A 


FIRST REPORT OF THE SELECT COMMITTEE. 

The following Draft Report of a Select Committee, together 
with the Bill as settled by them, was presented to the 
Council of the Governor-General of India for the pur¬ 
pose of making Laws and Regulations on the 3 1st 
March 1871 

We, the members of. the Select Committee to which 

the Evidence Bill has 
been referred, have the 
honour to report that 
we have considered the 
Bill and the papers 
noted in the margin. 

After a very care¬ 
ful consideration of 
the draft prepared by 
the Indian Law Com¬ 
missioners, we have 
arrived at the conclu¬ 
sion that it is not suit¬ 
ed to the wants of this 
country. 

We have recorded in 
a separate report the 
grounds on which this 
conclusion is based, They are in a few words that the Com¬ 
missioners’ draft is not sufficiently elementary for the officers 
for whose use it is designed, and that it assumes an aquaint- 
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From Secretary to Indian Law Commissioners 
dated 6th February 1869. 

From Chief Secretary to Government, Fort St. 
George, No. 120, dated 18th March 1869, and enclo¬ 
sures, 

From Secretary to Government of Bombay, No. 
2971, dated 7th September 1869, and enclosures 

From Secretary to Government of Bombay, 
No. 3188, dated 24th September 1869, and enclosure. 

Fifth Report of Her Majesty's Indian Law Com¬ 
missioners on the Bill. 

From Officiating Inspector-General of Police, 
Punjab, No. 2657, dated 28th September 1870. 

From Secretary to Government of India, Homo 
Department, No. 1893, dated 18th October 1870, for¬ 
warding letter from Chief Commissioner, British 
Burnish, No. 61, dated 15th August 1870, and en¬ 
closures, 





ance on their part with the law of England which can 
scarcely be expected from them. Our draft, however, though 
arranged on a different principle from theirs, embodies most 
of its provisions. In general, it has been our object to 
reproduce the English Law of Evidence with certain modi¬ 
fications, most of which have been suggested by the Com¬ 
missioners, though with somo this is not the case. The Eng¬ 
lish Law of Evidence appears to us to be totally destitute 
of arrangement. This arises partly from the circumstance 
that its leading terms are continually used in different senses, 
and partly from the circumstance that the Law of Evidence 
was formed by degrees out of various elements, and in parti¬ 
cular out of the English system of pleading, and the habitual 
practice of the Courts of Common Law. For instance, the 
rule that evidence must be confined to points in issue is 
founded on the system of pleading. The rule that hearsay 
is no evidence is part of the practice of the Courts ; but the 
two sets of rules run into each other in such an irregular 
way as to produce between them a result which no one can 
possibly understand systematically, unless he is both acquaint¬ 
ed with the principles of a system of pleading which is 
being rapidly abolished, and with the every-day practice of the 
Common Law Courts, which can be acquired and understood 
only by those who habitually take part in it. This know¬ 
ledge, moreover, must be qualified by a study of text-books, 
which are seldom systematically arranged. 

Many other circumstances, to which we need not refer, 
have contributed largely to the general result; but we may 
illustrate the extreme intricacy of the law, and the total 
absence of anything like system which pervades every part 
of it, by a single instance. In Mr. Pitt Taylor’s work on 
Evidence, it is stated that u ancient 'documents, when tendered 
in support of ancient possession,” form the third exception 
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to the rule which excludes hearsay. The question is 
whether A is entitled to a fishery. He produes a royal 
grant of the fishery to his ancestor. This fact the law des¬ 
cribes as a peculiar kind of hearsay admissible by special 
exception. Surely this is using language in a most un- 
iutructive manner. 

This being the case, we have discarded altogether tho 
phraseology in which the English text-writers usually express 
themselves, and have attempted first to ascertain, and then 
to arrange in their natural order, the principles which 
underlie the numerous cases and fragmentary rules which 
they have collected together. The result is as follows :— 

Every judicial proceeding whatever has for its purpose 
the ascertaining of some right or liability. If the proceed¬ 
ing is criminal, the object is to ascertain the liability to 
punishment of the person accused ; if the proceeding is 
civil, the object is to ascertain some right of property or of 
status, or the right of one party, and the liability of the 
other, to some form of relief. 

All rights and liabilities are dependent upon and arise out 
of facts, and facts fall into two classes, those which can, and 
those which cannot, be perceived by tbe senses. Of facts 
which can be perceived by the senses, it is superfluous to give 
examples. Of facts which cannot he perceived by the senses, 
intention, fraud, good faith, and knowledge may be given as 
examples. But each class of facts has in common one 
element which entitles them to the name of facts—they can 
be directly perceived either with or without the intervention 
of the senses. A man' can testily to the fact that, at a 
certain time, he had a certain intention, on the same ground 
as that on which he can testify that, at a certain time and 
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place, he saw a particular man. He has, in each case, a 
present recollection of a past direct perception. Moreover, 
it is equally necessary to ascertain facts of each class in 
judicial proceedings, and they must in most cases be 
ascertained in precisely the same way. 

Facts may be related to rights and liabilities in one of two 
different ways:— 

1. They may by themselves, or in connection with other 
facts, constitute such a state of things that the existence of 
the disputed right or liability would be a legal inference 
from them. From the fact that A is the eldest son of B, 
there arises of necessity the inference that A is by the law 
of England the heir-at-law of B, and that he has such rights 
as that status involves. From the fact that A caused the 
death of B under certain circumstances, and with a certain 
intention or knowledge, there arises of necessity the infer¬ 
ence that A murdered B, and is liable to the punishment 
provided by law for murder. 

Facts thus related to a proceeding may be called facts in 
issue, unless, indeed, their existence is undisputed. 

2. Facts, which, are not themselves in issue in the sense 
above explained, may affect the probability of the existence 
of facts in issue, and these may be called collateral facts. 

It appears to us that these two classes comprise all the 
facts with which it can in any event be necessary for courts 
of justice to concern themselves, so that this classification 
exhausts all facts considered in their relation to the proceed¬ 
ing in which they are to be proved. 

This introduces the question of proof. It, is obvious that, 
whether an alleged fact is a fact in issue or a collateral fact, 
the Court can draw no inference from its existence till it 




believes it to exist; and it is also obvious that tbe belief of 
the Court in the existence of a given fact ought to proceed 
upon grounds altogether independent of the relation of the 
fact to the object and nature of the proceeding in which its 
existence is to be determined. The question is whether A 
wrote a letter. The latter may have contained the terms of a 
contract. It may have been a libel. It may have constituted 
the motive for the commission of a crime by B. It may 
supply proof of an alibi in favor of A. It may be an admis¬ 
sion or a confession of crime ; but whatever may be the 
relation of the fact to the proceeding, the Court cannot act 
upon it unless it believes that A did write the letter, and that 
belief must obviously be produced, in each of the cases men¬ 
tioned, by the same or similar means. If, for instance, the 
Court requires the prodtiction of the original when the 
writing of the letter is a crime, there can be no reason why 
it should be satisfied with a copy when the writing of the 
letter is a motive for a crime. In short, the way in which a 
fact should be proved depends on the nature of the fact, and 
not on the relation of the fact to the proceeding. 

The instrument by which the Court is convinced of a fact 
<is evidence. It is often classified as being either direct or 
circumstantial. We have not adopted this classification. 

If the distinction is that direct evidence establishes a fact 
in issue, whereas circumstantial evidence establishes a colla¬ 
teral fact, evidence is classified, not with reference to its 
essential qualities, but with reference to the use to which it 
is put; as if paper were to be defined, not by reference to 
its component elements, hut as being used for writing or for 
printing. We have shown that the mode in which a fact 
must be proved depends on its nature, and not on the use to 
bis made of it. Evidence, therefore, should be defined, not 








■with reference to the nature of the fact which it is to prove, 
hut with reference to its own nature. 

Sometimes the distinction is stated thus : Direct evidence 
is a statement of what a man has actually seen or heard. 
Circumstantial evidence is something from which facts in 
issue are to he inferred. If the phrase is thus used, the word 
evidence , in two phrases (direct evidence and circumstantial 
evidence ) opposed to each other, has two different meanings. 
In the first, it means testimony; in the second, it means a 
fact which is to serve as the foundation for an inference. It 
would indeed be quite correct, if this view is taken, to say 
‘ Circumstantial evidence must be proved by direct evidence.’ 
This would be a most clumsy mode of expression, but it 
shows the ambiguity of the word “ evidence,” which means 
either :— 

things produced in order to con- 


(1) words spoken 
vince the Court of the existence of facts; or 

(2) facts of which the Court is so convinced which sug¬ 
gest some inference as to other facts. 

We use the word ‘evidence’ in the first of these senses 
only, and so used it may be reduced to three heads:—1, oral 
evidence; 2, documentary evidence; 3, material evidence. 

Finally, the evidence by which facts are to be proved must 
be brought to the notice of the Court, and submitted to its 
judgment, and the Court must form its judgment respect¬ 
ing them. 

These general considerations appear to us to supply the 
groundwork for a systematic and complete distribution of the 
subject as follows:— 

I. —Preliminary. 

II, —The relevancy of facts to the issue. 
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III.—The proof of facts according to their nature, by 
oral, documentary or material evidence. 

IY.—The production of evidence. 

Y.—Procedure. 

We have accordingly distributed the subject under these 
heads, in the manner which we now proceed to describe 
somewhat more fully. 

I.—Preliminary. 

Under this head we have defined “ facts/’ “ fact in issue,” 
“collateral facts,” “a document,” “evidence,” “proof” and 
“proved,” “necessary inference” and “presume.” We 
have also laid down in general terms the duty of the Court. 

Of our definitions of “facts in issue,” “collateral facts,” 
and “ evidence,” we need say no more than that they are 
framed in accordance with the principles already stated. We 
may, however, shortly illustrate the effect of the definition 
of evidence. 

It will make perfectly clear several matters over which 
the ambiguity of the word, as used in English law, has 
thrown much confusion. The subject of circumstantial 
evidence will be distributed into its elements, and will be 
dealt with thus :—The question is whether A committed a 
crime. The facts are—that he had a motive, displayed by 
statements of his own, for it; that the scene of the crime 
shows footmarks which correspond with his feet; that he was 
in possession of property which might have been procured 
by it, and that he wrote a letter indicating his guilt. On 
turning to chapter II, it will be found that all these are 
relevant facts, either as motive, incidents of facts in issue, 
effects of facts in issue, or conduct influenced by facts 
in issue. On turning to chapter III, it will be seen bow 
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each of these facts must be proved, namely, the statements 
displaying motive, by the direct oral evidence of some one 
who says he heard them; the footmarks, by the direct 
oral evidence of some one who says he saw them; the 
possession of the property, by the production of the property 
in Court, and by the direct oral evidence of some one who 
had seen it in the prisoner’s possession ; and the letter, by the 
production of the letter itself, or secondary evidence of it, if 
the case allows of secondary evidence. 

So the phrase “hearsay evidence,” which, as the Commis¬ 
sioners observe, is used by English writers in so vague and 
unsatisfactory a manner, finds no place in our draft, and we 
hope we have avoided the possibility of any confusion in con¬ 
nection with it. Chapter II provides specifically, and in a 
manner which corresponds, on the whole (though with some 
modifications), with the English law, in what cases the state¬ 
ments and opinions of third persons as to relevan t facts shall, 
and in what cases they shall not, be themselves relevant, and 
chapter V, On Proof by Oral Evidence, provides that oral 
evidence shall in all cases be direct, on whatever ground the 
fact which it is to establish may he relevant to the issue: 
that is to sav, if the fact is one which could be seen, it must 
be established by a witness who says he saw it, if it could be 
heard, by a witness who says he heard it, whether it is fact 
in issue, or a collateral fact. These provisions distribute the 
different things described by the phrase “ hearsay evidence” 
in the same way in which the different things described by 
the phrase “ circumstantial evidence” are distributed by the 
other provisions. 

So, onr definition does away with a confusion which rises 
out of the double meaning of the word 4 evidence’ in the 
phrases “ primary” and “ secondary evidence.” “ Primary 
evidence” sometimes means a relevant fact, and at other 
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to proof by a copy. In our 


:* a document by its production as oppos 


“ primary” 


and 



ary” are distinctly defined, and confined to an unambigu 
meaning. ‘Evidence’ in each case means words spoken or 
things (documents or not) shown to the Court. 

Finally, we have substituted, for the phrase ‘‘conclusive 
evidence,” the phrase “ necessary inference.” The phrase 
“conclusive evidence” is not open to objection on the ground of 
obscurity or ambiguity, but the word “evidence” in it means, 
not what we understand by evidence, but a fact established 
by evidence from which a particular inference necessarily 
follows. Our phrase, therefore, harmonises with the rest of 
our draft, whereas “ conclusive evidence” would not. 

The definitions of “proof,” “proved” and “moral cer¬ 
tainty” require some comment. The definition of “ proof” 
is subordinate to that of “ proved,” which is, that a fact is 
said to be proved in two cases, that is to say when the Court 
after hearing the evidence respecting it— 

(1) believes in its existence; or 

(2) thinks its existence so probable that a reasonable man 
ought, under the circumstances of the particular ease, to act 
upon the supposition that it exists. 

This decree of probability we describe as “ moral certainty,” 
and we provide that no fact shall be regarded as morally 
certain unless the evidence is such as to render its non-exist¬ 
ence improbable. This is as near an approach as we have 
been able to make to a distinct equivalent for the phrase 
“ reasonable doubt,” which is usually employed by English 
Judges in leaving questions of fact to a jury. The question 
is doubt reasonable?” is one which cannot be 
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completely answered; for at bottom it is a question, not of 


science, but of prudence, and our definition of the word 
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“proved” is meant to make this plain. We have, however, 
attached to it the negative condition that a reasonable man 
ought not to be morally certain of a conclusion, merely 
because it is probable, if other conclusions are also probable. 
It is easier to illustrate this principal than to state, without a 
prolonged abstract discussion, which would be out of place 
on the present occasion, the general grounds on which it rests. 
Our illustrations are meant to point out to Judges that they 
are not to convict A of an offence which must have been 
committed either by him or by B, unless circumstances exist 
which make it improbable that tbe offence was committed by 
JB. We have not attempted to carry the matter further. 
We believe that in all countries, and in this country more 
than in any other, it is absolutely necessary to leave to 
Judges a wide discretion as to the risk of error which they 
choose to incur in coming to a decison, and that this is a 
matter of prudence and practice, as to which rules ought to 
be laid dow r n, rather with the view of guiding than with the 
view of fettering, discretion. 
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The last provision, in the preliminary part, to which we 
would call attention, defines in very general terms the duty 
of the Court in deciding questions of fact. Its generality 
appeared to us to render the preliminary, rather than the 
concluding chapter, the proper place for it. This section 
declares that the duty of the Court is to determine questions 
of fact by drawing inferences— 

(1) from the evidence given to the facts alleged to exist; 

(2) from facts proved to facts not proved ; 

(3) from the absence of evidence which might have been 
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given; 
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(4) from the admissions and conduct of the parties, and 
generally from the circumstances of the case. 

We have said nothing of the principle on which these 
inferences are to be drawn, as that is a matter of logic, and 
does not belong specially to the subject of judicial evidence ; 
but we wish to point out and put distinctly upon record the 
fact, that to infer, and not merely to accept or register evi¬ 
dence, is in all cases the duty of the Court. One of the 
many fallacies which owe their origin to the ambiguity of the 
word “ evidence,” and the looseness with which it is used, is 
the common assertion that direct evidoncc leaves no room 
for inference, whereas indirect or circumstantial evidence 
does. In fact, all evidence whatever is useful only as the 
groundwork for inferences, of which the inference that 
the facts which the witness allege to exist do or did 
actually exist, is very often the most difficult to draw. The 
truth is, that to infer in one or other of the different shapes 
which we have stated is the great duty of the Judge in evei*y 
case whatever, and we have thought it desirable to point this 
out iu the plainest and broadest way. 

We have added two qualifications only to this general rule : 
(1) that, when the law declares an inference to be necessary, 
the Court shall draw it, and shall not allow its truth to be 
contradicted; (2) that when the law directs the Court to pre¬ 
sume a fact, it shall infer its existence till the contrary 
appears. We have treated in detail of necessary inferences 
and presumptions in other parts of the Bill. 

II.— The Relevancy of Facts. 

We have already pointed out the place which, in our 
opinion, belongs to this subject in the law of evidence. The 
question, What facts may you prove ? obviously lies at the 
root of the whole matter, and unless a plain and full answer 
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systematically. The answer to the question is, we think, to 
be found in several of the wide exceptions which are made 
by English text-writers to the wide exclusive rules—-that 
evidence must be confined to the points in issue, that hearsay 
is no evidence, and that the best evidence must be given, 
though other parts of the same exceptions are to be found 
in different branches of the law. We think, however, that 
by a comparison and collection of these exceptions we have 
succeeded in forming a collection of positive rules as to the 
relevancy of facts to the issue, which will admit every fact 
which a ratioual man could wish to have before him in 
investigating any question of fact. 

These rules declare to be relevant— 

1, all facts in issue : 

2, all collateral facts, which 

(a) form part of the same transaction; 

(b) are the immediate occasion, cause, or effect of 

facts in issue; 

(c) show motive, preparation, or Conduct affected by a 

fact in issue ; 

(d) are necessary to be known in order to introduce or 

explain relevant facts; 

(e) are done or said by a conspirator in furtherance of 

a common design; 

(/) are either inconsistent with any fact in issue : or 
inconsistent with it, except upon a supposition 
which should be proved by the other side; or 
render its existenoe or non-existence morally cer¬ 
tain, according to the definition of moral cer¬ 
tainty given, above; 




( <j ) affect the .amount ol' damages in cases were dama¬ 
ges are claimed ; 

o 


(i h ) show the origin or existence of a disputed right 
or custom; 

{i) show the existence of a relevant state of mind and 
body; 

(k) show the existence of a series of which a relevant 
fact forms a part; or 

(7) show (in certain cases) the existence of a given 
course of business. 

The remainder of the chapter throws into a positive shape 
what in English law forms the exceptions to the rule, 
excluding the various matters described as hearesay. They 
relate to—- 

the conduct of the parties on previous occasions ; 
the statements of the parties on previous occasions ; 
previous j udgments; 
statements of third persons; 
opinions of third persons. 

1. In reference to the conduct of the parties on previous 
occasions, wo embody in three sections the existing law of 
Eno-land as to evidence of character, with some modifica- 
tions. We include, under the word 1 character,’ both repu¬ 
tation and disposition, and we permit evidence to be given 
of previous convictions against a prisoner for the purpose 
of prejudicing him. We do not see why he should not be 
prejudiced by such evidence, if it is true. 

2. Under the head of The Statements of the Parties cm 
other occasions, we deal with the question of admissions, as 
to which we have not materially altered the existing law. 
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We have not thought it necessary to transfer from then- 
present position in the Code of Criminal Procedure the rules 
as to confessions made to the Police. This appears to us to 
to be a special matter relating rather to the discipline of the 
police than to the principles of evidence. 

3. Previous judgments appear to follow naturally upon 
previous statements. Under this head we deal with the 
question of res judicata. 

We have not attempted to deal with the question of the 
bar of suits by previous judgments between the same parties. 
This is a question of procedure rather than of evidence, 
and will be properly dealt with whenever the Codes of Civil 
and Criminal Procedure are re-enacted. We have, on the 
other hand, dealt a substantial accordance with the princi¬ 
ples of the law of England with the question of the relevancy 
of judgments between strangers. For the sake of simplicity ? 
and in order to avoid the difficulty of defining or enumerating 
judgments in rem, we have adopted the statement of the law 
by Sir Barnes Peacock in Kunya Lai v. Radha Clmrn , 
7, Suth. W. B., 339. 

4. As to statements by third persons. We have made 
one considerable alteration in the existing law by admitting, 
generally, statements made by third persons about relevant 
facts, if attended by conduct with confirms their truth, or 
if they refer to facts independently proved, provided that the 
persons making them appears to the Court to have special 
means of knowledge. We have given several illustrations 
of this, the strongest of which is suggested by Mr. Pitt 
Taylor. A captain about to sail on a voyage carefully 
examines the ship, declares bis belief that she is sea-worthy, 
and embarks on her with his family and property uninsured. 
Statements of this sort are surely most unlikely to be false. 
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Evidence of such statements will be admissible under this 
section, whether the person who makes them is living or 
dead, producible or not. Some of them would probably be 
admissible under the English rules which admits statements 
explanatory of conduct, but as the conduct explained must 
be relevant, and as no clear definition of relevancy is given 
by the law of England, it is very difficult to say how far 
this rules extends. 

The next exception refers to statements made by a person 
who is dead or cannot be found or produced without unrea¬ 
sonable delay or expense. We declare such statements to 
be relevant if they relate to the cause of the person’s death, 
or are made in the ordinary course of business, or express an 
opinion as to the existence of a public right, or state the 
existence of any relationship as to which the party had 
special means of knowledge, or when they are made in 
family pedigrees, titles, deeds, &c. We have omitted the 
restrictions plated by the law of England on the admission of 
dying declerations and statements about relationship, and 
as to the necessity that statements should be opposed to the 
pecuniary interest of the party making them, on the ground 
that they ought to affect the weight rather than the admissi- 
L' ,: ty of what is, at best, to use Bentham’s expression, 
11 makeshift evidence.” 

We also provide for the adnlisibility of statements in 
public or official books, and (in certain cases) of evidence 
given in previous judicial proceedings. 

5. The cases in which the opinions of third persons are 
relevant are dealt with in sections 44 to 50. 

They declare to be relevant the opinions of experts, opi¬ 
nions as to handwritings opinions as to usages, and opinions 
as to relationship and the grounds of such opinions. 







This completes that part of the Bill which relates to the 
relevancy of facts. In the particulars stated, and in some 
others of minor importance, which for the sake of brevity 
we have not noticed, it modifies the law of England; but 
we believe that, substantially, it represents that part of 
the law which is contained in (amongst others) the rales, 
together with the exceptions to the rules, that evidence must 
be confined to points in issue; that the best evidence must 
be given, and that hearsay is no evidence, though these rules 
include other matters which we treat of under other heads. 

III.— Pkoof. 

The second Chapter having decided what facts are relevant, 
we proceed to show how a relevant fact is to be proved. 

In the first place, the fact to he proved may be one of so 
much notoriety that the Court will take judicial notice of it? 
or it may be admitted by the parties. In either of these 
eases on evidence of its existence need he given. Chapter 
III, which relates to judicial notice, disposes of this subject. 
It is taken in part from Act II of 1855, in part from the 
Commissioners’ draft Bill, and in part from the law of 
England. 

If evidence has to be given of any fact, that evidence 
must be either oral, documentary, or material, and we pro¬ 
ceed in the following chapters to deal with the peculiarities 
of each of these three kinds of evidence. There is, however, 
one topic which applies to all of them, of which we treat in 
Chapter IV. This is the distinction between primary and 
secondary evidence. As we have already shown, the phrase 
is ambiguous. We regard it as a legal way of recognizing 
the obvious principle that the best way of finding out the 
contents of a document is to read it ypurself, and we have 
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accordingly defined primary and secondary evidence thus : 
in the case of documents or other material .things, the docu¬ 
ment, or thing itself, is primary evidence. A copy, model, 
or oral description is secondary evidence. In all other cases 
oral evidence is primary. 

We next proceed (Chapters V, VI, VII and VIII) to the 
question of proof by the various kinds of evidence succes¬ 
sively, namely, oral, documentary, and material. V itli 
regard to oral evidence, wo provide that it must in all cases 
whatever, whether it is primary or secondary, and whether 
the fact to be proved is a fact in issue or collateral, be direct. 
That is to say, if the fact to be proved is one that could be 
seen, it must be proved by some one who says he saw it. 
If it could be heard, by some one who says he heard it, and 
so with the other senses. We also provide that, if the fact 
to be proved is the opinion of a living and producible person, 
or the grounds on which such opinion is held, it must be 
proved by the person who holds that opinion on those 
grounds. 

We have, however, provided that if the fact to be proved 
is the opinion of an expert who cannot be called (which is 
the case in the majority of cases in this country), and if 
such opinion has been expressed in any published treatise, 
it may be proved by the production of the treatise. 

This provision, taken in connection with the provisions on 
relevancy contained in Chapter II, will, we hope, set the 
whole doctrine of hearsay in a perfectly plain light, for their 
joint effect is this— 

(1) the sayings and doings of third persons are, as a rule, 
irrelevant, so that no proof of them can be admitted; 

(2) in some excepted cases they are relevant; 
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(3) every act done, or word spoken, which is relevant on 
any ground, must (if proved by oral evidence) be proved 
by some one who saw it with his own eyes, or heard it with 
his own ears. 

With regard to the chapters which relate to the proof of 
facts by documentary evidence, and the cases in which second¬ 
ary evidence may be admitted, we have followed, with few 
alterations, the existing law. We may observe that Chapter 
VII contains most of the few presumptions which we have 
thought it right to introduce into the Bill. They are pre¬ 
sumptions which in almost eveiy instance will be true—as to 
the genuineness of certified copies, gazettes, books purporting 
to bo published at particular places, copies of depositions, &c. 

W e have inserted a few provisions in Chapter VIII as to 
material evidence. They reproduce the practice and, as we 
believe, the law of England, upon this subject, though no dis¬ 
tinct provisions about it, and few judicial decisions upon it 
are, so far as we are aware, to be found in English law-books. 

On the subject of the exclusion of oral evidence of a con¬ 
tract, &c., reduced to writing, we have (in Chapter IX) 
simply followed the law of England and the Commissioners’ 
draft. 


IV.— The production of proof. 


From the question of the proof of facts, we pass to the 
question of the manner in which the proof is to lie produced, 
and this we treat under the following heads :— 


The burden of proof (Chapter X) : 
"Witnesses (Chapter XI): 

The administration of oaths (Chapter XII) 
Examination of witness (Chapter XIII); 
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With regard to the burden of proof, we lay down the 
broad rules, that the general burden of proof is on the party 
who, if no evidence at all were given, would fail, and that 
the burden of proving any particular fact is on the party 
who affirms it. These are the well-established Englsh rules, 
and appear to us resonablo in themselves. We have not 
followed the precedent of the New York Code in laying 
down a long list of presumptions, agreeing with the Indian 
Law Commissioners in the opinion that it is better not to 
fetter the discretion of the Judges. We have, however, 
admitted one or two such presumptions to a place in the 
Code, as, in the absence of an express rule, the Judges 
might feel embarrassed. These are—the presumption of 
death from seven years’ disappearance, and the presumption 
of partnership from the fact of acting as partners. 

We may observe that we have disposed, in an illustration, 
of a matter in which the laws of several countries contain 
elaborate, and we think somewhat arbitrary, provisions, the 
presumption to be made in the case of the death of several 
persons in a common catastrophe. We treat it as an instance 
of the rule as to the burden of proof. The person who 
affirms that A died before B must prove it. This is the 
principle adopted by the English Courts. 

We follow the English law as to legitimacy being a neces¬ 
sary inference from marriage and cohabitation, and we adopt 
one or two of the rules of English law as to estoppel. 

In the chapter as to the examination of witnesses, we have 
been careful to interfere as little as possible with existing 
practice of the Courts, which in the Mofussil Courts, and 
under the Code of Civil Procedure, is of necessity very loose 
and much guided by circumstances, but we have put into 
propositions the rules of English law as to the examination 
and cross-examination, of witnesses. 
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We have also considered it necessary, having regard to the 
peculiar circumstances of this country, to put into the hands 
of the Judge an amount of discretion as to the admission 
of evidence which, if it exists by law, is at all events 
rarely or never exercised in England. We expressly" em¬ 
power him to ask any questions upon any facts relevant or 
irrelevant, at any period of the trial, and we expressly declare 
that it is his duty in criminal cases, if he thinks that the 
public interest requires it, not merely to receive and adjudi¬ 
cate upon the evidence submitted to him by the parties, but 
also “ to enquire to the utmost into the truth of the matter 
before him.” The object of these provisions is to define 
simply and clearly the duties and the position of the Judges, 
and those who practise before them. The English system, 
under which the Bench and the Bar act together, and play 
their respective parts independently, and the professional 
organization on which it rests, have no doubt great advan¬ 
tages ; but in this country such a system does not as yet exist 
and will not, for a very long course of time, be introduced. 
In the Mofussil, generally speaking, the great mass of cases 
are conducted without the assistance of a Bar, and when 
advocates are employed there, they are usually brought from 
a distance, and have to appear before Judges who have not 
had the same professional training as English Judges, and 
are liable to be intimidated by advocates whose technical 
knowledge of law is greater than their own, and to whom 
the extremely intricate system of appeal which prevails in 
.this country gives a power over the Judges unlike anything 
which exists in England. For this reason we have thought 
it necessary to strengthen the hands of the Judges, and to 
enable them to act efficiently and promptly as the represen¬ 
tatives of the public interest. 

In connection with this subject, we may refer to some 
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provisions which we have inserted in order to prevent the 
abuse of the power of cross-examination to credit. We 
believe the existence of that power to be essential to the 
administration of justice, and we believe it to be liable to 
great abuses. The need for the power, and the danger of its 
abuse, are proved by English experience, but in this country 
litigation of various kinds, and criminal prosecutions in 
particular, are the great engines of malignity, and it is 
accordingly even more necessary here than in England, both 
to permit the exposure of corrupt motives, and to prevent the 
use of the power of exposure as a means of gratifying 
malice. W r o have accordingly provided as follows :— 

Such questions may relate either to matters relevant to the 
case, or to matters not relevant to the case. If they relate 
to matters relevant to the case, we think that the witness 
ought to be compellable to answer, but that his answer 
should not afterwards be used against him. 

If they relate to matters not relevant to the case, except 
in so far as they affect the credit of the witness, we think 
that the witness ought not to be compelled to answer. His 
refusal to do so would, in most cases, serve the purpose of 
discrediting him, as well as an express admission that the 
imputation conveyed by the question was true. 

In order to protect witnesses against needless questions of 
this kind, we enact that any advocate who asks such question 
without written instructions (which the Court may call upon 
him to produce, and may impound when produced) shall be 
guilty of a contempt of Court, and that the Court may 
record any such question if asked by a party to the proceed¬ 
ings. The record of the question or the written instructions 
are to be admissible as evidence of the publication of an 
imputation intended ,po harm the reputation of the person 
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affected, and such imputations are not to be regarded as pri¬ 
vileged communications, or as falling under any of the excep¬ 
tions to section four hundred and ninety-nine of the Indian 
Penal Code, merely because they were made in the manner 
stated. Upon a trial for defamation, it would of course bo 
open to the person accused to show, either that the imputation 
was true, and that it was for the public good that the impu¬ 
tation should be made (Ex. 1, Section 449, I. P. C.), or that it 
was made in good faith for the protection of the interest of the 
person making it or of any other person (Ex. 9). This is the 
only method which occurs to us of providing at once for the 
interests of a bond fide ques tioner and an innocent witness. 

In the same spirit, we have empowered the Court, in general 
terms, to forbid indecent and scandalous inquiries, unless 
they relate to facts in issue (as defined above), or to matters 
absolutely necessary to be known in order to determine 
whether the facts in issue existed ; and also to forbid questions 
intended to insult or annoy. 

We prefer this general power to the section drawn by the 
Commissioners, which forbid questions to manned persons 
“ which substantially amount to inquiring whether that person 
has had sexual intercourse forbidden to him or her by the law 
to which he or she is subject,” and “questions regarding the 
occurrence of sexual intercourse between a husband and wife 
except in the case of Christians, where the suit is for a decree 
of nullity of marriage on the ground of bodily incapacity.” 
We should regard these rules as dangerous. It is possible 
to imagine numerous cases in -which it might bo highly im¬ 
portant to show that a married person was living with some 
one who was not her husband, or his wife. A woman brings 
a false accusation against her servant. The motive is revenge 
for the discovery by the servant of an intrigue by the 
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mistress. A married man comes to prove an alibi on behalf 
of his mistress. A woman sues a married man on a bond. 
He pleads that the consideration was adultery. In all these 
eases, and so in many others which might be suggested, it 
appears to us that it would be absolutely necessary to admit 
such evidence as is referred to. As to questions relating to 
sexual, intercourse between husband and xvife, we think it 
better to forbid indecent and scandalous inquiries in general 
terms, than to lay down a positive rule Avhich, in possible 
cases, might produce hardship. 

Finally, we deal (Chapter XY) with the question of the 
improper admission or rejection of evidence. 

We provide, in substance, that in regular appeal each Court 
successively shall decide for itself to what evidence it will 
have regard. As for special appeals, we provide that if evi¬ 
dence is said to be improperly admitted, the objection must 
be taken before the inferior Appellate Court, and the Court 
called upon to say what its decision would be if the evidence 
objected to were rejected. If evidence is improperly rejected, 
Ave would permit the High Court either to look into the facts 
and deliver final judgment, or to remand the case. 

Finally, we recommend that the draft Bill, together with 
this report, should be circulated for tho opinion of the local 
Governments. 

J. F. STEPHEN. 

J. STRACHEY. 

F. S. CHAPMAN. 

F. R. COCKERELL, 
j. F. D. INGLIS. 

W. ROBINSON. 

The 31 si March , 1871. 
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SECOND REPORT OP THE SELECT COMMITTEE. 

We, the undersigned, the Members of the Select Commit¬ 
tee of the Council of the 
Governor-General of 
India for the purpose of 
making Laws and Regu¬ 
lations, to which the In¬ 
dian Evidence Bill was 
referred, have the honor 
to report that we have 
considered the Bill and 
the papers noted in the 
margin. 


Petition from certain Barristers and Advocates 
of Bombay, dated 18th August, 1371. 

From Officiating Secretary to Chief Commis¬ 
sioner of Coorg, No. a |°, dated 4th October, 1871, 
and enclosures. 

.From certain Pleaders of the High Court, 
Bombay, dated 4th October, 1871. 

From Officiating Secretary to Chief Commis¬ 
sioner of Coorg, No. *-g°, dated 9th October, 
1871, and enclosure, 

From Chief Secretary to Government, Fort 
Saint George, No. 166, dated 21st November, 1871, 
and enclosures. 

From F. J. Fcrgusson, Esq., Barrister, High 
Court, Calcutta, dated 8th December, 1871, for¬ 
warding Memorial from Barristers and Advocates, 
High Court, Calcutta. 

From Secretary to Chief Commissioner, Cen¬ 
tral Provinces, No. dated 6th December, 

1871, and enclosures. 

From Officiating Secretary to the Government 
of Bengal, No. 0326J, dated 13th December, 1871, 
and enclosures. 

Memorial from certain Members of the Madras 
Bar, dated 16th December, 1871. 

From Secretary to Government, Panjab, No. 
1715, dated 13th December, 1371, and enclosures. 

From Officiating Registrar, High Court, Cal¬ 
cutta, No. 3936, dated IBfch December, 1871. 

From Officiating Secretary to Chief Commis¬ 
sioner, Oudh, No. 57.19* dated 22nd December, 
1871, and enclosures 


1. Wo have made 
some alterations in the 
arrangement of the Bill. 


2. Wo have omitted 
the definitions of “ proof ’ and “ moral certainty” and the 
sections relating to inferences to bo drawn by the Court as 
being suitable rather for a treatise than an Act. 

3. We have omitted the provisions relating to material 
evidence, and have given a new and simpler definition of the 

. difference between primary and secondary evidence. 

4. We have provided that the Act shall apply to all 
judicial proceedings, but not to affidavits presented to any 
Court or officer, nor to proceedings in arbitration. 

5. As to the effect of an admission by oae of several 
persons jointly tried for an offence, we have omitted Sections 
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120 and 121 or the original Bill. Instead of these, we havo 
provided that when two or more persons are on their trial 
for the same offence at the same time, and an admission is 
proved against one of them, which affects others of the 
accused besides himself, it may be taken into consideration 
by the Court against all the persons whom it affects. 

6. We have redrawn Chapter Y.I as to the exclusion of 
oral by documentary evidence so as to make the sections 
more distinct and complete. We believe that they now 
present the English law on the subject freed from certain 
refinements winch would not be suitable for this country. 

7. Exception was taken to the Bill in several quarters on 
the ground that it did not sufficiently dispose of the matter 
of presumption. We have reconsidered this subject with 
attention, and have provided for it is as follows:— 

Some presumptions have the effect of lying the burden 
of proof on particular persons in particular cases. These 
we have dealt with in Sections 103 to 111 of the new Bill. 

A conclusive presumption is a direction by the law that 
the existence of one fact shall, in all eases, be inferred from 
proof of another. This we have provided for in Sections 
112 and 113. 

We have substituted the term ‘conclusive proof’ in these 
instances for that of ‘ necessary inference,’ which was 
employed for the same purpose in the first draft of the Bill. 

Other presumptions are in substance mere maxims by 
which the Court ought to be guided in the interpretation of 
facts. Theoretically, they are regarded in English law in a 
different light, that, is to say, as artificial rules which the 
Court is bound to follow as to the inferences to be drawn 
from facts. Practically, however, so many exceptions are 

d 
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made that the difference between a presumption of law and 
a presumption of fact is hardly traceable. The distinction 
appears to us altogether unsuitable for this country, and 
likely to produce great inconvenience if it were introduced. 
We have accordingly, by Section 114, put all such presump¬ 
tions in the position of mere presumptions of fact with 
which the Court can deal at its discretion. 

We have provided in the Chapter on the Burden of Proof, 
that a Notification in the Gazette that a territory has been 
ceded to a Native State shall be conclusive proof of a valid 
cession at the date mentioned in the Notification. The 
object of this section is to set at rest questions which, as we 
are informed, have arisen on this subject. 

The subject of presumptions as to documents is a very 
special matter, and appears to us to belong to the subject of 
documentary evidence, under which head we have placed it 
in Chapter Y. 

Lastly, many subjects are treated by English writers under 
the head of presumptions, which appear to us to belong rather 
to different branches of the substantive law, e. y., the pre¬ 
sumption that every one knows tho law is in reality a branch 
of the substantive criminal law. We have omitted such 
presumptions as these from the law of evidence, because 
they do not belong to the subjects, and because many of 
them are fictitious. 

8. The chapter on oaths has been omitted, as they form 
the subject of a separate Bill now under discussion. 

9. We also recommend the omission of Sections 141 to 
145 of the old draft, as to questions to credit asked by bar¬ 
risters or pleaders, and the substitution of provisions showing 
the principles by which the asking of such questions should 
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be regulated, and empowering the Court if any such ques¬ 
tion is improperly asked, to report the circnmstance to the 

authority to which the person asking it is subject. 

> 

10. We have amended the wording of Section 166 as 
to the Judge’s power to ask questions. The section as 
originally drawn might have been taken to authorize him 
to found his judgment upon irrelevant matter, such as loose 
rumours. The intention of the section was to give him the 
fullest possible power of inquiry for the discovery of relevant 
matter. Section 164 as now drawn makes this clear. 

11. We have omitted the chapter as to the duties of 
Judges and Juries which will, we think, be more properly 
placed in the Code of Criminal Procedure. We have also 
omitted the provisions as to appeal in the first draft, and have 
substituted for them Section 57 of Act IT of 1855, which 
provides for the cases in which the improper admission or 
rejection of evidence shall be ground for a new trial or 
reversal of a decision. 

12. Subject to these amendments we recommend that 
the Bill be passed, but we also recommend that the amended 
Bill be published in the Gazette, and that this report be not 
taken into consideration for a month from the date of its 
publication. 

J. P. STEPHEN. 

J. STRACHEY. 

J. F. D. INGLIS. 

W. ROBINSON. 

F. S. CHAPMAN. 

R. STEWART. 

J. R. BULLEN SMITH. 

F. R. COCKERELL. 


The 30 th January , 1872. 





I. Whereas obstruction to justice and other inconveni ¬ 
ences have arisen in consequence of persons of the Hindoo 
or Mahometan persuasion being compelled to swear by the 
water of the Granges, or upon the Koran, or according to 
forms which are repugnant to their consciences or 






it is hereby enacted, that except as hereinafter provided 
instead of any oath or declaration now authorized or required 
by law, every individual of the classes, aforesaid, within the 
territories of the East India Company shall make affirmation 
to the following effect:— 

u I solemnly affirm, in the presence of Almighty God, that 
what I shall state shall be the truth, the whole truth, and 
nothing hut the truth.” 

■' ‘‘ -:A ' ^ 

II. and III. Repealed by Act XVII , 1862. 

IV. And it is hereby provided, that this Act shall not 
extend to any declaration made under the authority of Act 
No. XXI of 1837, nor to any declaration or affirmation 
made in any of Her Majesty’s Courts of Justice. 


W 
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Act No. VI of 1872. 

An Act to amend the law relating to Oaths and Affirmations. 

Whereas it is expedient to amend the law relating to 
oaths and affirmations; It is enacted 

: Preamble. .... 

as follows :— 

„ 1. This Act may he called u The 

Short, title, J 

Oaths Act, 1872.” 

2. It extends to British India, applies to all oaths or 

Extent. affirmations taken or made by or 

Commencement, administered to British subjects in 

Native Indian States, 

and it shall come into force on the passing thereof. 

3. Every person who may by law be sworn or called 
persona liable to be sworn upon to make a solemn affirmation, 

may, if they object to oath, 

make simple affirmation. in any capacity whatever, may, if he 

objects to such oath or solemn affirmation, make in phtce 
thereof a simple affirmation to same effect, omiting the 
words i So help me God,’ i In the presence of Almighty 
God,’ or other expressions of the same nature. 

4. If any party to, or witness in, any judicial proceed- 
Powers of Court ns to cor- ing offers to give evidence on oath 

tain oath9 when tendered by 

parties or witnesses. m any form common amongst, or 

held binding by persons of the race or persuasion to which 
he belongs, and not repugnant to justice or decency, and 
not purporting to affect any third person, the Court may, 
if it thinks fit, tender such oath to him. , 

If any party to any proceeding offers to be bound by any 
such oath as is mentioned in the first paragraph of this 
section, if such oath is taken by the other party to, or by 
any witness in, such proceeding, the Court may, if it thinks 
fit, ask shell party or witness whether he will take the oath 
or not. 
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Proceedings and evidence 
not invalidated by omission 
of oath or irregularity. 


If such party or witness accepts such oath, the Court 
may proceed to administer it, or if it is of such a nature 
that it may be more conveniently taken out of Court, the 
Court may issue a Commission to any person to administer 
it, and authorise such person to take the evidence of the 
person to be sworn and return it to the Court. 

The evidence so given shall, as against the person who 
offered to be bound by it, be conclusive proof of the matter 
stated. 

If the party or witness refuses to take the oath he shall 
not he compelled to take it, but the Court shall record, as 
part of the proceedings, the nature of the oath proposed, 
the facts that he was asked whether he would take it, and 
that he refused it together with any reason which he may 
assign for his refusal. 

5. No omission to take any oath or to make any solemn 
or simple affirmation, no substitution 
of any one for any other of them? 
and no irregularity whatever in the form in which any one 
of them is administered, shall invalidate any proceeding or 
render inadmissible any evidenee'-^hatpver, infer in respect 
of which such omission, substitution /or irregularity took 
place. 1 Q) J 

b\ Nothing in thi£ Act shall' apply to oaths or affirma- 

Savinjt of certain oaths & ns prescribed by any law which, 
and affirmation. tmder the pro visions of the Indian 

Councils’ Act, 1861, the Governor-General in Council has 
not the power to repeal. 

H. s’" CUNNINGHAM, 

Offg. Secy, to the Council of Govr.-Ge.rH. 

for making Laws and Regulations. 

\d* _;__ 

F ked, Lewis, Calcutta Central Press Company, Limited, 

te-001070 






